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EXTRACT FROM BY-LAWS 


No book shall, at any time, be taken from the 
e than to some court room oO! a 
in the City of San Francisco, 
and 


Section 9. 
Library Room to any other plac 
Court of Record, State or Federal, 
or to the Chambers of a Judge of such Court of Record, 
then only upon the accountable receipt of some person entitled 
to the use of the Library. Every such book so taken from the 
Library, shall be returned on the same day, and in default of 
such return the party taking the same shall be suspended from 
all use and privileges of the Library until the return of the book 
or full compensation is made therefor to the satisfaction of the 


Trustees. 

See. 11. No books shall have the leaves folded down. or be 
marked, dog-eared, or otherwise soiled, defaced or injured. Any 
party violating this provision, shall be liable to pay a sum not 
exceeding the value of the book, or to replace the volume by a 
new one, at the discretion of the Trustees or Executive Commit- 
tee, and shall be liable to be suspended from all use of the 
Library till any order of the Trustees or Executive Committee 
in the premises shall be fully complied with to the satisfaction 
of such Trustees or Executive Committee. 
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SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 1941 


No. 1113 


EDDIE J. VIATOR, 
Appellant, 


vs. 


STATE TAX COMMISSION OF MISSISSIPPI, ET AL. 


PETITION FOR REHEARING. 


Comes now the above named Appellunt, and Petitioner, 

» J. Viator, and presents this, his petition for a re- 
hearing of the above entitled enuse, and, in support thereof, 
respectfully shows: 


1, Appellees were withont jurisdiction of the subject- 
amatter, and, their lack of jurisdiction overwhelmingly ap- 
pearing of record, their Final Order of May 24th, 1941, 
approving the two additional sales tax assessments against 
appellant, petitioner, is null and void, and the jurisdiction 
of the lower court being a: that matter is a proper 
question for appeal, and certiorari, and for argument, when 
this ease is reached on the regular call of the docket of 
this Honorable Court, 


» 
having failed to accord appellant procedural! 
their action is null and void, and vio- 
to the Constitution of 


9, Appellees 
due process of law, 
lates the Fourteenth Amendment 
the United States. 

3. Appellees havine failed to conform to the essential 
requirements of fair play, and due process of law, their 
iry and in conflict with the Fourteenth 


action is arbitré 
Amendment, the purpose of which is to guard against 1m- 


pairment by State action. 
4. Appellees have failed to perform the duties specifically 
enjoined upon them by law. 


5. Appellees failed to pursue the authority conferred 
upon them in the mode required by Section 6, Chapter 1138, 
Laws of Mississippi of 1938, and Section 1, Chapter 100, 
Laws of Mississippi of 1938, to authorize and empower 
them to make the determination of additional sales tax 


allegedly due by petitioner. 


6. Appellees violated fundamental rules of law affecting 
the rights of petitioner, as a citizen of the United States, 
in making their determinations and assessments against 
petitioner, to the prejudice of petitioner, in violation of the 
Fourteenth Amendment to the Constitution of the United 
States, depriving petitioner of due process of law and the 
equal protection of the law, and the effect of the Final 
Order of May 24, 1941, if permitted to stand, will take the 
property of petitioner without due process of law. 


7. Appellees failed and refused to offer any competent 
proof of all the facts necessary to be proved in order to 
authorize the making of the additional sales tax assess- 
ments against petitioner. 


8. Appellees failed and refused to make a basic finding 
of fact, based upon substantial evidence of record, thus 


permitting the exercise of arbitrary power, condemned by 
the Fourteenth Amendment to the Constitution of the 
United States, 


9. Appellees failed and refused to make a “report in 
writing, setting forth a review of the cause and the essen- 
tinl facts of the matter”, required by Section 1, Chapter 
150, Laws of 1938 of Mississippi, and the principles of 
Constitutional government. 


10. The statutes involved in this eanse, Section 6, Chap- 
ter 113, Laws of Mississippi of 1938, and Seetion 1, Chap- 
ter 150, Laws of Mississippi of 1938, as construed and 
applied by appellees, the Cireuit Court of Hinds County, 
and the Supreme Court of Mississippi, deny petitioner 
due process of law. 


11, The basis of fact upon which the State court has 
rested its decision, denying the asserted Federal rights of 
appellant, being without any support in the record, it is 
the right and duty of this Honorable Court to review and 
ect the error. 


cor’ 


12, The additional assessments for sales tax against ap- 
pellant, petitioner, do not follow realities, upon which taxes 
aust be based, but mere deductions from inadequate and 
i nit data, 


13, Certiorari was the proper remedy of appellant, peti- 
tioner, to correct mistaken findings of fact induced by an 
error of law appearing on the record, the finding of a fact 
contrary to law, and the making of an order contrary and 
beyond the power of appellees. 


14. The proviso contained in Section 6, Chapter 113, 
Law of 1938, must be read in connection with, and as part 
of the whole, and is as much a part of the statute as any 
sentence or clause, thereof, 


+ 


15. The Federal right asserted by appellant, petitioner, 
eously decided by the State court, the decision of 
right was necessary to the determination of 
judgment of the State court, as given, 


was erron 
the Federal 
the cause, and the e cout 
could not have been reached without deciding 1t. 


ate court assumes as true what 


16. The opinion of the St 


does not appear of record. TV] 
is put upon the ground that evidence is not before the court 


upon certiorar, whereas the charge of lack of evidence to 
support the Order made is a question of law. The State 
court holds that appellant was eiven an opportunity to over- 
come by evidence the facts upon which the additional assess- 
ments were made, whereas the record shows the assess- 
ments were not based on facts, but upon deductions from 
inadequate and irrelevant data, and thus the rule of law 
that taxes must follow realities, was violated. The reasons 
assigned for the judgment of the State court are not broad 
enough to sustain it. The asserted Federal right on the 
part of appellant, petitioner, was actually considered by the 
State court, and decided against appellant, petitioner. 


1e opinion of the State court 


17. Section 6, Chapter 1138, Laws of Mississippi of 1938, 
being the only statutory provision of the State permitting 
additional assessments for sales tax to be made ‘‘from the 
best information available’’, and the additional sales tax 
assessments against appellant, petitioner, shown by Regis- 
tered Notice of December 8, 1939, (R. 100, 106-7, 130-130) 
and HWxhibits ‘‘l’’ and ‘“‘F'’’ to Appellant’s petition for 
writ of certiorari, having been made, according to the lan- 
guage of the Registered notice, required by Section 6,” 
* * * from the best information available in addition to 
the previous returns and payment of sales tax heretofore 
made by you for the periods January 1, 1937 to December 31, 
1937 and January 1, 1938 to December 31, 1958, by reason of 
the fact that the records kept by you were not adequate to 


5 

determine the amount of tax for which you w 
liable, which said amended and additional assessments w 
as shown by copies of returns ments hereto at- 
tached for the said respective year: + *", jurisdic. 
tion of appellees to so proceed against appellant, petitioner, 
must be confined to the statutory 
other, and must affirmatively appea 
6 of the statute must prevail over all other sections of the 
statute. 


heretofor 


18. The requi 
1988, 


sment of Section 6, Chapter 113, Laws of 
llowine the filing of petition by taxpayer, that 
* * the commissioner shall grant a hearing on such 
petition and investigate that question fully before proceed- 
ing further under this section” is man and nmst be 
followed, Since appellees failed and refused to “inv 
vate that question fully”, they failed to afford appellant, 
petitioner, procedural due process of law; they failed to 
do their statutory duty. Their order against appellant, 

ry to and beyond their power, Their 
yproved hy the Supreme Court of Mississippi. 
‘Phe statute as thus construed and applied against appel- 
lant, petitioner, is nmeonstitutional, null and void, and vio- 
lates the Fourteenth Amendment to the Constitution of the 
United States. 


petitioner, is contr 


tious wer 


19. Tho prima facie ease against a tas 
to maintain adequate r 
period of two 
Laws of 19 
sments 


who 
rds and preserve invoices for 
ears, provided by Section 6, Chapter 113, 
is made to depend upon ‘such returns and 
provided for and required by the statute in 
made and provided. The statute provides ‘the 
: make additional returns and assessments 
from the best information available, and shall give notice 
by rewistered mail of such returns and assessments, and 
such returns and assessments shall be prima facie correct 


such 
commissioner m: 


6 


f this act * * 97? Nowhere in the 
aud assessments appear. They are 
The formalities required by 
Appellees have failed to 

This Honorable Court 


for the purpose 0 


record do the returns 


conspicuous by their absence. 


the statute were not adhered to. 


make out a case against appellant. 


should review the record and correct the error, a 
the judgment of the Supreme Court of Mississippt. 
o 


nd set aside 


90. The judgment appealed from 1s a final judgment of 


the highest court of the State of Mississi | | 
decision in the suit could be had, the validity of Section 6, 
Chapter 113, Laws of 1938, and Section 1, Chapter 100, Laws 
of 1938, as construed and applied, on the ground of beimg 
repugnant to the Constitution of the United States, is drawn 
in question, and the decision of the Supreme Court of Mis- 
sissippi is in favor of their validity, and this Honorable 
Court has jurisdiction of this cause on appeal by virtue of 
Section 237(a) of the Judicial Code, as amended, and by 
certiorari by virtue of Section 237 (b) of the Judicial Code, 
as amended, and treating the papers whereon the appeal 
was allowed as a petition for certiorari, pursuant to Section 
937(c) of the Judicial Code, as amended, this Honorable 
Court should regard and act on the papers as a petition for 
writ of certiorari, and it is respectfully submitted, grant 
Writ of Certiorari, and require that there be certified to it 
for review and determination, with the same power and 


ppi in which a 


authority and with lke effect as it brought up by appeal, 
the record of this cause, for further proceedings in this 
Honorable Court, so that right and justice may be done to 
Petitioner. 


21. Petitioner denied that he failed to maintain adequate 
records and preserve his invoices for a period of two years, 
and thus there was a denial of a jurisdictional fact. With- 
out violation of the Due Process clause of the Federal 
constitution, he cannot be proceeded against without a 


judicial, as distinguished from a me istrative trial 
of the fact of adherence to the sales tax law of the State of 
Mississippi. 


22. No court, save that of final authority, has the power 
to be the arbiter of its own jurisdiction, and this Honorable 
Court, as the Court of final authority in the United States, 
should review the record of this cause and determine for 
itself whether appellees had jurisdiction of the subject 
ter against appellant, petitioner, and, if having jurisdiction 
of the subject-natter, they acted beyond their jurisdiction, 
and contrary to the constitutional rights of petitioner, 


For the foregoing reasons it is respectfully urged that 
this petition for a rehearing be granted, and that the judg- 
nt of the Supreme Court of Mississippi be, upon further 
consideration, reversed. 
Respectfully submitted, 
Atuent Sipvey Jorstox, Jt, 
Counsel for Appellant, Petitioner. 


m 


Certificate of Counsel. 


I, Albert Sidney Johnston, Jv., Counsel for the above- 
ied Eddie J. Viator, appellant, petitioner, do hereby eer- 
tify that the foregoing petition for a rehearing of this cause 
is presented in good faith and not for delay. 
Atvenr Swxey Jouxstow, Jt, 
Counsel for Appellant. 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1941 


No. 1113 


EDDIE J. VIATOR, 


Appellant 
vs. 
STATE TAX COMMISSION OF MISSIS- 
SIPPI, ET AL., Appellees 


BRIEF ON PETITION FOR REHEARING 


May It Please the Court: 


Believing that it will be helpful to the Court in pass- 
ing on the matters presented for the consideration of 
Your Honors, in his Petition for Rehearing, Petitioner 
submits the following brief memoranda of authorities 
and argument of the reasons why his Petition for Re- 
hearing, filed herein, should be granted, and the judg- 
ment of the Supreme Court of M ippi, on further 
consideration, be reversed. 


Jurisdiction of Appellees. 


The Supreme Court sippi has correctly stat- 
ed the law, that a tribunal or officer exercising a spe- 


2 


n can act only when the facts 
him, with authority to act. 
However, appellant challenges the correctness of the 
Court’s opinion with reference to showing of jurisdic- 
tional facts. The Court has held that “these facts, in 
their ultimate and essential aspects, here the addi- 
tional assessment and the grounds for making it, must 
be disclosed by the order made thereon. The assess- 
ment here made by the Chairman of the State Tax 
Commission sufficiently complies with these require- 
ments, it became thereby prima facie correct, and the 
taxpayer was given an opportunity both by the Chair- 
man of the Commission and by the Tax Commission it- 
self to negative by evidence the facts on which the 
assessment was based. The order of the State Tax 
Commission being simply one approving the assess- 
ment made by its Chairman, it was not necessary for it 
to again set forth the facts on which the assessment 
was made.” 

Appellant submits that the authority of appellees de- 
pends on the statutes, Section 6, Chapter 113, Laws of 
1938, and Section 1, Chapter 150, Laws of 1958. It is 
urged upon the Court that the action of appellees in 
the proceeding against appellant must appear to be, 
and be, within the scope of the authority thus con- 
ferred. It is respectfully submitted that the adminis- 
trative determination of jurisdiction must be exam- 
ined, on judicial review; otherwise appellant will be 
without due process of law. This Honorable Court has 
held that no commission can be the final arbiter of its 
own jurisdiction; just as no corporation can conclusive- 
ly determine whether its act is or is not ultra vires. 
This Court has further held held that an administra- 
tive determination of jurisdiction and the exercise of 


cial and limited jurisdictio 
exist which invest it, or 


3 


powers thereunder must always be permitted to the 
party affected, 


In Noble v. Union River Logging Railroad Company, 
147 U, S, 165, 173, the Court held: 

“In every proceeding of a judicial nature, there 
are one or more facts which are strictly jurisdic- 
tional, the existence of which is necessary to the va- 
lidity of the proceedings, and without which the act 
of the court is a mere nullity.” 

Appellant submits that in a case where the determi- 
nation of fact has failed to show that the administra- 
tive body had jurisdiction, the acts of that body are 
void. 


In Little vy. Barreme, 2 Cranch (U. 8.) 170, the Court 
held that the officer who had acted under a regulation 
issued by the President in excess of his authority was 
not protected under it. 


In Franeis v. Fr’ 208 U. 8. 233, the Court held 
that the President was acting outside his jurisdiction 
in inserting in a certain land patent words restricting 
the power of alienation. 

In Dynes v. Hoover, 20 How. (U. $.) 65, the Court 


held that the determination of a naval court martial 
regarding jurisdiction was reviewable by the court. 


In American metic School of Healing v. McAn- 
nulty, 187 U. S, 94, the Court held that the jurisdie- 
tional determination of the Postmaster General was 
subject to review. 

In Gegiow v. Uhl, 
of immigration officials v 

Since the State Tax Commission of M. 


a 


sesses only such powers as are conferred by statute, 
and as such possesses 4 special and limited, and not a 
general, jurisdiction, there is no presumption in favor 
of the jurisdiction of appellees, and to sustain the pro- 
ceedings against appellant, the record must affirma- 
tively show that appellees had jurisdiction. 15 C. J. 
Section 162, pages 842-3. See also Thatcher v. Powell, 
6 Wheat, 119, 5 L. ed. 221; Grignon v. Astor, 2 How. 
319, 11 L. ed. 283; Voorheed v. Jackson, 10 Pet. 449, 9 L. 
ed. 490; Williams V. Cammack, 27 Miss. 209; Linn v. 
Kyle, Walk. (Miss. ) 319; Blanchard v. Buckholts, Walk. 
(Miss.) 64. In Warren County v. Mississipp1 River 
Ferry Co., 170 Miss. 183, the Supreme Court of Missis- 
sippi held that if some jurisdictional fact is lacking 
then the entire assessment is completely void. 


The assessments against appellant, as shown at Page 
2? of Printed Jurisdictional Statement, were made, ac- 
cording to appellees, “from the best information avail- 
able,” “by reason of the fact that the records kept by 
you were not adequate to determine the amount of tax 
for which you were heretofore liable, which said 
amended and additional assessments are as shown by 
copies of returns and assessments hereto attached for 
the said respective years.” Section 6, Chapter 113, 
Laws of 1938, require taxpayers to keep adequate rec- 
ords and preserve invoices for a period of two years. 
For failure to so keep adequate records and preserve 
invoices for a period of two years, appellees may make 
additional assessments from the “best information 
available.” Since the additional assessments against 
appellant purport to have been made from the best in- 
formation available, by reason of the fact that he failed 
to keep adequate records, as shown by the record in 
this cause, as recited in the Registered Notice of the 


5 


said additional assessments, whether the right and 
duty of the Commissioner to make an additional return 
or assessment of the taxpayer's sales in addition to that 
returned by him, is dependent on the failure of tax- 
payer to keep adequate records, as held by the Supreme 
Court of M: sippi, is beside the question. The fact 
is, and there can be no gainsaying the fact, appellees 
haye bottomed their case against appellant on his fail- 
ure to keep adequate records, and they allege they 
made said additional assessments “from the best infor- 
mation available.” Their case against appellant must 
stand or fall on the provisions and requirements of Sec- 
tion 6, Chapter 113, Laws of 1938. In his petition for 
a hearing, made mandatory by the Proviso contained 
in Section 6 of the statute, appellant raised the ques- 
tion of jurisdiction of appellees to make the additional 
sments for sales tax against him, In the case of 
Ng Fung Ho v. White, 259 U. 8. 276, the Court held that 
the claim that the defendant was a citizen was a denial 
of an essential jurisdictional fact. Before appellees 
could proceed under the law, jurisdiction to make the 
additional assessments must be proven by appellees, 
und must affirmatively appear of record. In the case 
of Crowell v. Benson, 285 U. S. 22, the Court speaks of 
jurisdictional faets, necessary to be proven to permit 
the making of a compensation award, like, for instance, 
where proceedings are taken against a person under 
the military law, and enlistment is denied, the issue has 
been tried and determined, de novo upon habeas corpus. 
See In re Grimley, 137 U. S. 157; In re Morrissey, 137 
U.S. 157, 15! ivens v. Zerbst, 255 U. S. 11, 20. 


Due Process involves jurisdiction of the subject-mat- 
ter as well as the person of the party proceeded against. 


6 


Without jurisdiction a Court is powerless to act. Any 
proceedings without jurisdiction, or beyond the juris- 


dictional limits, are null and void. 


This Court, in the case of Nelson v. Leland, 22 How. 
48, 16 L. ed. 269, announced that where the jurisdiction 
of the lower court is assailed, a motion to dismiss will 
not be entertained, because that question is a proper 
matter for appeal, and for argument when the case is 
reached on the regular call of the docket. 


Procedural Requirements of the Statute 


After receiving the Registered notice, provided by 
Section 6, Chapter 113, Laws of 1938, a taxpayer May 
file a petition and state that the additional assessments 
against him are incorrect. While the statute provides 
that such additional assessments are considered prima 
facie correct for the purposes of the act, the Proviso at 
the end of Section 6, Chapter 113, Laws of 1938, re- 
quires the Commissioner to investigate that question 
fully before proceeding further under the section. The 
statute provides that the taxpayer shall have a hearing, 
and that the Commissioner shall investigate that ques- 
tion fully before proceeding further. In the case 
against appellant, he filed his petition and demanded a 
hearing. He met the prima facie against him. The 
burden shifted to appellees to investigate that question 
fully before proceeding further under the section. The 
language of the statute is not ambiguous. It permits 
of no interpretation except that when the taxpayer 
files his petition, he meets the prima facie case against 
him, requiring the Commissioner to grant a hearing 
and investigate the matter fully before proceeding fur- 
ther under the section. What Section does the legisla- 
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ture refer to? Certainly not Section 8, but Section 6. It 
is Section 6 that permits the making of additional 
sments, from the best information available, when 
taxpayer fails to maintain adequate records and pre- 
serve his invoices for a period of two years, Since ap- 
pellees have made their ments against appellant, 
according to their admission and pronouncement, as 
shown by the record of this cause, from the best infor- 
mation available, by reason of the fact that taxpayer 
failed to maintain adequate records, Section 6 of the 
statute must apply, and none other, and the procedural 
requirements of Section 6, Chapter 113, Laws of 1938, 
must control and be held to govern over all other sec- 
tions of the statute. The action of appellees against 
appellant deprived him of procedural due process of 
law, announced by the Court, through Mr. Justice 
Frankfurter, as essential to the validity of an order 

y a State administrative body. Procedural irregu- 
are alleged, and abundantly shown, by appel- 
lant. They have failed to adhere to the essential re- 
quirements of Due Process. They violated their stat- 
utory duty. They failed to investigate the matter 
fully before proceeding further under the section (see- 
tion 6), and they failed to make a report in writing, 
setting forth a review of the cause and the essential 
facts of the matter (Section 1, Chapter 150, Laws of 
1988). 


As shown by the record, more particularly appel- 
Special Bill of Exceptions, appellees not only 
failed to investigate the matter fully, before proceed- 
ing further under the section (6), but they said they 
would not investigate it fully, or at all. 


‘As shown by appellant's Special Bill of Exceptions 
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(R. 19-92, Exhibit C to Petition for Writ of Certiorari, 
fled in the Circuit Court of Hinds County, Mississippi, 
R. 4-18), the officers, agents and employees of appellees 
did not make the said additional assessments against 
appellant “from the best information obtainable, as re- 
quired by the statutes, but by the admission ot John F. 
Frierson, Excise Commissioner, and the testimony of 
J. W. Cocke, Field Auditor, R. M. Hill, District Super- 
visor, and F. W. Freeman, Field Agent, the additional 
sales tax assessments made against appellant were 
based on comparison with the business of other mer- 
chants in Gulfport, Mississippi, for the year 1939, 
whereas the said additional assessments against ap- 
pellant are for the years 1937 and 1938, appellees bas- 
ing their conclusion as to the amount of business done 
by appellant in the years 1937 and 1958, on business 
done by other merchants in Gulfport in the year 1959. 
Such was not the best information available to appel- 
lees. Further, by his special bill of exceptions and Pe- 
tition for Writ of Certiorari, appellant shows that ap- 
pellees admitted at the hearing held before the Excise 
Commissioner, in Gulfport, that they made the addi- 
tional sales tax assessments against appellant pur- 
posely high to take care of whatever they might be able 
to find. Again appellant shows the Court that the del- 
egated authority to appellees, by the Legislature of the 
State of Mississippi, was not pursued and complied 
with. Appellees ignored their statutory duty; they ex- 
ceeded their statutory authority; they proceeded be- 
yond and contrary to their jurisdiction, and appellant 
says their proceedings are null and void, that their 
Final Order against him is void and must be set aside. 
These matters and things appear on the face of the 
record, they constitute errors of law, and Certiorari 


9 


was the proper remedy to correct them. The cases 
cited by the Supreme Court of Mississippi do not sup- 
port the rule announced. In both cases cited an appeal 
was allowed to the Cireuit Court. Here the statute 
does not allow an appeal to the Courts. But, as said by 
Mr, Justice Griffith, in the case of Federal Credit Co, v. 
Zepernick Gro. Co., 153 Miss. 489, 120 So. 173, relied 
upon by the State Court to sustain its holding that ap- 
pellant could not complain of the lack of evidence to 
sustain the Order made against him, there may be 
“cautious exceptions to the rule.” Mississippi is a com- 
mon-law State; Certiorari is both a common-law rem- 
edy in Mississippi and a statutory remedy. In the case 
of Illinois Cent. R. Co. v. Miller, 141 Miss. 223, the Court 
held that certiorari lies to the Cireuit court to review 
assessments of board of Railroad assessors and test 
the legality thereof. In the cases of Gulf & R. Co. v. 
Adams, and Yazoo & R. Co. vy, Adams, 85 Miss. 772, 
38 So. 348, the Court held that certiorari may be had 
to correct mistaken findings of fact by the railroad 
commission induced by an error of law appearing on 
the record, or the finding of a fact contrary to law, 
or the making of an order contrary and beyond its 
power, although Section 73, Code of 1930, confines 
the courts on certiorari to questions of law appearing 
on the face of the record and proceedings. In the 
case of Holberg v. Mason, 55 Miss. 112, the Supreme 
Court of Mississippi said that the Cireuit Court has 
jurisdiction independent of the statute to issue a cer- 
tior: As a common-law writ of certiorari, all of 
the matters and things complained of were before the 
Court, and the court in disposing of the case against 
appellant assumed a fact shown to be without support 
in the record. A: statutory writ of certiorari, the 
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errors complained of were before the Court, because 
the Court was required by the decisions shown above, 
to correct mistaken findings of fact induced by an error 
of law appearing on the record, the finding of a fact 
eontrary to law, and the making of an order contrary 
and beyond the power of appellees. 

The Supreme Court of Mississippi, as shown at Page 
22 of the Printed Jurisdictional Statement, rests its de- 
cision on a basis of fact shown to be without any sup- 
port in the record. The asserted Federal right ot ap- 
pellant, having been denied by the State Court without 
a factual basis in the record, it is the right and duty ot 
this Honorable Court to review and correct the error. 
This court has announced the law to be that taxes must 
follow realities, not mere deductions from inadequate 
and irrelevant data. See the case of Union Tank Line 
Co. v. Wright, 249 U.S. 279. 


In the case of Merchants National Bank v. Richmond, 
256 U. S. 635, 41 St. Ct. 619, 65 L. Ed. 1135, the Court 
laid down the rule that the omission of the State courts 
below to pass upon certain evidence or make findings 
of fact thereon, doubtless because, under their respect- 
ive views of the applicable law, the facts referred to 
were immaterial, does not relieve the Federal Supreme 
Court, on writ of error, now appeal, of the duty of ex- 
amining the evidence for the purpose of determining 
what facts reasonably might be and presumably would 
be found therefrom by the State court if plaintiff in 
error’s contention upon the question of federal law 
should be sustained, and the facts thereby shown to be 
material. 


In Fiske v. State of Kansas, 274 U.S. 380, 47 St. Ct. 
695, 71 L. Ed. 1108, the Court held it would review find- 
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ings of fact by a State court, where a federal right 
was denied as the result of a finding shown by the ree- 
ord to be without evidence to support it, or where a con- 
clusion of law as to a federal right and a finding of fact 
are so intermingled as to make it necessary to analyze 
facts in order to pass on the federal que 


ion. 


In the case of First National Bank of Hartford v. 
City of Hartford, 278 U. S. 548, 47 S. Ct. 462, 71 L. Ed. 
767, reversing 203 N. W. 721, 187 Wis. 290, the Court: 
held that it would, in dealing with mixed question of 
law and fact, review facts in order to correctly apply 
the law. 


In Interstate Amusement Co. y. Albert, 289 U. S. 500, 
36 S. Ct. 168, 60 L. Ed. 439, the Court held that, al- 
though ordinarily findings of fact by the State court in 
ordinary cases other than those arising under the “con- 
tract clause” of the Constitution are binding upon the 
United States Supreme Court, the rule has its excep- 
i , for instance, where there is ground for the 
insistence that a federal right has been denied as the 
yesult of a finding that is without support in the evi- 
dence. 


To the same effect is the case of Watters v. Michigan, 
248 U. 8. 65, 39 S. Ct. 29, 63 L. Ed, 129, affirmed on 
other grounds, 192 Mich. 462, 158 N. W. 865. 


While it is true that the Supreme Court of the United 
States, in an action at law, at least, has no jurisdiction 
to review the decisions of the highest court of a state 
upon a pure question of fact, although a federal ques- 
tion would or would not be presented, according to the 
way im which the question of fact was decided, the 
Court in Southern P. Co. vy. Schuyler, 227 U.S, 601, 611, 
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57 L. Ed. 662, 689, 93S. Ct. 277 (and cases cited Sec. 
344, p. 238 U. 5S. C. A.-Jud. Code, See. 237) held: 

“The question arises, whether the basis of fact 
upon which the state court rested its decision deny- 
ing asserted Federal right has any support in the 
record; for if not, 1t 1s our duty to review and cor- 
rect the error.” 

Again, while this Honorable Court has settled the 
rule that the decision of a state court upon a question 
of fact ordinarily cannot be made the subject of inquiry 
before the Supreme Court of the United States, as 
stated in Missouri, K. & T. Ry. Co. v. Haber, 169 U. 5. 
613, 639, 18 S. Ct. 488, and Smiley v. Kansas, 196 U.S. 
447, 453, 454, 49 L. Ed. 546, 25 S. Ct. 289, the Court held 
there are two equally well settled exceptions: “(1) 
Where a federal right has been denied as a result of a 
finding shown by the record to be without evidence to 
support it, and (2) where a conclusion of law as to a 
federal right and findings of fact are so intermingled 
as to make it necessary, in order to pass upon the fed- 
eral question, to analyze the facts.” See Northern Pa- 
cifie Ry. Co. v. North Dakota, 236 U. S. 585, 593, 35 8. 
Ct. 429, 59 L. Ed. 735, and cases cited. See, also, Truax 
v. Corrigan, 257 U.S. 312, 324-5, 66 L. Ed. 254, 42 S. Ct. 
124, and Aetna L. Ins. Co. v. Dunken, 266 U.S. 389, 45 
S Ct. 129, 69 L. Ed. 242, reversing 248 S. W. 165. 


In the case of Abie State Bank v. Weaver, 282 U. 8. 
765, 51 S. Ct. 252, 75 L. Ed. 690, the Court held that 
where federal question is present in case appealed from 
state court, as well as nonfederal question, the Supreme 
Court of the United States must determine whether 
nonfederal ground independently supports judgment. 

The record of this case shows that appellees permit- 
ted an appeal from the decision of the chairman of the 
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State Tax Commission (R. 116-8), and that said appeal 
was heard by the Excise Commissioner, pursuant to 
Sec. 1, Chapter 150, Laws of 1938, set out verbatim in 
the printed Jurisdictional Statement. The only pro- 
vision of the Sales Tax law of Mississippi, requiring 
appeals from decisions of the Chairman of the Commis- 
sion to be heard by the Excise Commissioner, is Section 
1, Chapter 150, Laws of 1938. The Order of the Com- 
mission, shown at R. 116-18, referring the matter to 
the Excise Commissioner, for hearing in Gulfport, Mis- 
sissippi, allows such appeal. The Registered Demand, 
shown at R. 100, dated October 3, 1939, was, and is, de- 
fective, because it failed to follow Section 6, Chapter 
113, Laws of 1938, and it was quashed on timely Motion 
filed by appellant. That at least the effect of the 
Order of December 7, 1939, shown at R. 101-05, What 
rts to be a Registered Assessment, shown at R. 
Is to comply with and conform to the require- 
ments of Section 6 of the statute. Section 6 requires 
a registered notice of “such returns and assessments,” 
and then provides “” * * such returns and assessments 
shall be prima facie correct for the purpose of this act, 
***9*"" Motion to Quash this assessment should also 
have been sustained, and the proceeding dismissed. It 
is not the ment that is prima facie correct, but 
the return and a ment. The petition of appellant 
for the hearing prescribed by Section 6 of the statute, 
(R. 108-111) was timely and complied with the statute. 
Jur jon of the Chairman of the Commission to 
make such additional assessments was attacked. His 
lack of jurisdiction is patent from the face of the Re- 
turn and Response to the Writ of Certiorari, Appel- 
lant denied the jurisdiction of the Chairman, and ap- 
pellees, he stated that he did maintain adequate records 


12 


57 L. Ed. 662, 689, 33 S. Ct. 277 (and cases cited Sec. 
34d, 0, 238 U.S. C. A-Jud. Code, See. 237) held: 

“The question arises, whether the basis of fact 

upon which the state court rested its decision deny- 


ing asserted Federal right has any support in the 
record; for if not, it is our duty to review and cor- 


rect the error.” 

Again, while this Honorable Court has settled the 
rule that the decision of a state court upon a question 
of fact ordinarily cannot be made the subject of inquiry 
before the Supreme Court of the United States, as 
stated in Missouri, K. & T. Ry. Co. v. Haber, 169 U. 5. 
613, 639, 18 S. Ct. 488, and Smiley v. Kansas, 196 U. 5. 
447, 453, 454, 49 L. Ed. 546, 25 S. Ct. 289, the Court held 
there are two equally well settled exceptions: “(1) 
Where a federal right has been denied as a result of a 
finding shown by the record to be without evidence to 
support it, and (2) where a conclusion of law as to a 
federal right and findings of fact are so intermingled 
as to make it necessary, in order to pass upon the fed- 
eral question, to analyze the facts.” See Northern Pa- 
cific Ry. Co. v. North Dakota, 236 U.5. 585, 593, 35 BS. 
Ct. 429, 59 L. Ed. 735, and cases eited. See, also, Truax 
v. Corrigan, 257 U. 8. 312, 324-5, 66 L. Ed. 254, 42 S. Ct. 
124, and Aetna L. Ins. Co. v. Dunken, 266 U. 8. 3889, 45 
S.Ct. 129, 69 L. Ed. 242, reversing 248 8S. W. 165. 

In the case of Abie State Bank v. Weaver, 282 U.S. 
765, 51 S. Ct. 252, 75 L. Ed. 690, the Court held that 
where federal question is present in case appealed from 
state court, as well as nonfederal question, the Supreme 
Court of the United States must determine whether 
nonfederal ground independently supports judgment. 

The record of this case shows that appellees permit- 
ted an appeal from the decision of the chairman of the 
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State Tax Commission (R. 116-8), and that said appeal 
was heard by the Excise Commissioner, pursuant to 
Sec. 1, Chapter 150, Laws of 1938, set out verbatim in 
the printed Jurisdictional Statement. The only pro- 
vision of the Sales Tax law of Mississippi, requiring 
appeals from decisions of the Chairman of the Commis- 
sion to be heard by the Excise Commissioner, is Section 
1, Chapter 150, Laws of 1938. The Order of the Com- 
mission, shown at R. 116-18, referring the matter to 
the Excise Commissioner, for hearing in Gulfport, Mis- 
sissippi, allows such appeal. The Registered Demand, 
shown at R. 100, dated October 3, 1939, was, and is, de- 
fective, because it failed to follow Section 6, Chapter 
113, Laws of 1938, and it was quashed on timely Motion 
filed by appellant. That at least was the effect of the 
Order of December 7, 1939, shown at R. 101-05, What 
purports to be a Registered Assessment, shown at R. 
106-7, fails to comply with and conform to the require- 
ments of Section 6 of the statute. Section 6 requires 
a registered notice of “such returns and assessments,” 
and then provides “* * * such returns and assessments 
shall be prima facie correct for the purpose of this act, 
* =" Motion to Quash this assessment should also 
have been sustained, and the proceeding dismissed. It 
is not the ment that is prima facie correct, but 
the return and a ment. The petition of appellant 
for the hearing prescribed by Section 6 of the statute, 
(R. 108-111) was timely and complied with the statute. 
ction of the Chairman of the Commission to 
additional assessments was attacked. His 
diction is patent from the face of the Re- 
turn and Response to the Writ of Certio: ‘ari. Appel- 
Jant denied the jurisdiction of the Chairman, and ap- 
pellees, he stated that he did maintain adequate records 
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and preserve invoices for a period of two years. - 
108-111.) There was thus a denial of an essential jJuris- 
dictional fact. It became incumbent upon appellees to 
prove their jurisdiction. and such proof must affirma- 
tively appear of record, otherwise the further proceed- 
ings of appellees, including the Final Order of May 
24th, 1940, (R. 127-129) were, and are, null and void. 
The Order of January 12, 1940, appearing at R. 116-118, 
shows that appellees attempted to comply with the re- 
quirements otf Section 1, Chapter 150, Laws of 1938, and 
taxpayer’s appeal was referred to the Excise Commis- 
sioner for hearing and report in writing, setting forth 
a review of the cause and the essential facts of the mat- 
ter, using the language of Section 1, Chapter 150, Laws 
of 1938, shown at Page 7 of Printed Jurisdictional 
Statement, filed herein. Instead of following the man- 
date of the statute, i. e., “At the conclusion of the hear- 
ing, the Excise Commissioner shall submit all written 
evidence, documents, records and other pertinent in- 
formation to the other members of the commission, to- 
gether with a report in writing setting forth a review 
of the cause and the essential facts of the matter” 
which is a duty enjoined on appellees by the legislature, 
the Excise Commissioner wrote a letter to the State 
Tax Commission, dated January 12, 1940, concluding 
“that the additional tax should remain as assessed.” (R. 
114-115.) Appellant promptly filed his written objec- 
tions, showing his reasons, based on Section 1, Chapter 
150, Laws of 1938, (R. 120-123) and made application 
to have the Order amended and corrected to show the 
improper and unlawful action of the Excise Commis- 
sioner and appellees. As shown by the concluding par- 
agraph of the Order of January 12, 1940, (R. 116-118) 
appellees made a further attempt to comply with the 
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provisions of Section 1, Chapter 150, Laws of 1938, 
using the following specific language: 


“NOW, Therefore, It is Ordered By The Commis- 
sion that the said Eddie J. Viator he given notice of 
the fact that the Excise Commissioner has filed his 
report with the Commission, concluding that said 
assessment for additional taxes should be upheld 
and retained ; and that the Commission will, on Fri- 
day, the 26th day of January 1940, at 10:00 A. M., 
in the office of the Tax Comm it 
itol Building in Jackson, Mii 
report and recommendation of the Ex 
sioner, with a view of making a final adjudication in 
connection with the matter of said demand for ad- 
ditional Sales Taxes; and if the said Eddie J. Viator 
desires a further hearing on the said cause, the 
whole Commission shall hear his appeal at its office 
in the Capitol on the said day of Friday, January 
ith, 1940, at 10:00 o'clock A. M.” 


The only statutory provision for such attempted pro- 
ceedings, contemplated by the Order of January 12, 
1940 (R. 116-118) is Section 1, Chapter 150, Laws of 
1938. 


The Order of appellees, dated Jnuary 31, 1940, (R. 
124-126) further shows an attempt by appellees to com- 
ply with and conform to Section 1, Chapter 150, Laws 
of 1938, appellees using the following specific language: 
“On the said date of January 31, 1940, in the said 
office of the State Tax Commission, before the en- 
tire Commission, the said appeal came on for hear- 
ing: © The Attorney for the taxpayer read his 
objections to the report of the Excise Commissioner 
ich has been made thereon by 


By Chapter 150, La 
, defining the duties and powers 


's of 1938, Chapter 119, Laws of 
{ the Chairman 
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of the Commission, was amended. by prior law the 
Chairman of the Commission was the l:xecutive officer 
thereof, and had full jurisdiction in all matters pertain- 
ing to the Sales Tax Law of Mississippl. By Chapter 
119, Laws of 1932, the powers of the Chairman were 
limited and restricted. His jurisdiction as to certain 
matters, powers and rights, was specifically taken away 
by Chapter 119, Laws of 1932, which latter statute was 
amended in 1938, and the same now appears as Chapter 
150, Laws of 1938. The legislature used this language 


in restricting the jurisdiction of the Chairman of the 
Commission, V1Z: 

“But his authority shall not include the assess- 
ment of railroads and persons, corporations and as- 
sociations required to be assessed by the Commis- 
sion, as State Railroad Assessors, nor the equaliza- 
tion among the counties of county assessments of 
property therein, nor the consideration of matters 
relating to assessments among counties, nor the 
hearing of appeals of taxpayers from decisions of 
the Chairman as to taxes imposed by laws adminis- 
tered exclusively by him.” 


Section 1, Chapter 150, Laws of 1938, then goes on to 
provide for the hearings of appeals from decisions of 
the Chairman, making assessments for sales tax and 
for additional sales tax, and prescribes the procedure 
at the hearing of such appeals, the duties enjoined on 
the Excise Commissioner when hearing an appeal from 
an assessment for sales tax, and provides a further ap- 
peal to “the Whole Commission,” providing the tax- 
payer does not assent to the rendition of decision on the 
appeal. The express provisions of Section 1, Chapter 
150, Laws of 1938, requiring the Excise Commissioner, 
on hearing such appeal, “At the conclusion of the hear- 
ing, *~ * * submit all written evidence, documents, rec- 
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ords and other pertinent information to the other mem- 
hers of the Commission, together with a report in writ- 
ing setting forth a review of the cause and the essential 


facts of the matter,’ were violated by the Excise Com- 
Without compliance with 
and 


missioner, and by appelle 
the statute, the action of appellees was arbitr 
capricious, and ultra vires, The statute requir 
pellees to make a finding of basie facts, enjoining on 
appellees the duty to report the essential facts of the 
matter, Here isan instance of a requirement of a find- 
ing of fact by an administrative tribunal. 


Appellees having acted in an adjudicative capacity, 
their action is void for want of a finding of essential 
facts, required by the statute. 


Where a statute, delegating authority to an adminis- 
trative body, has expressly provided for findings of 
fact, this Honorable Court has consistently held that 
compliance with the statutory mandate is a condition 
precedent to the exercise of the delegated power. See 
Wichita Railroad Co. v. Public Utilities Commission of 
Kansas, 260 U. S. 48, and Mahler v. Eby, 264 U. 8. 454. 
In United States v. Baltimore & Ohio Railroad, 293 U. 
S. 454, the Court held invalid an order of the Interstate 
Commerce Commission for failure to make quasi-juris- 
dictional findings of fact. In Panama Refining Co. v. 
Ryan, U.S. 388, the Court required express find- 
ings of fact to be made by the President under a statute 
which required none, In Panama Refining Co. v. Ryan, 
supra, the Court cited Wichita Railroad Co. vy. Public 
Utilities Commissi , and Mahler v. Eby, supra, 
ibstantiate In each of the latter 
cases it was a specific requirement of the statute that 
findings be made, but as Mr. Chief Justice Taft pointed 
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were to pass up the opportunity afforded by the prac- 
tice of this Court to permit submission of a brief on 
Petition for Rehearing. 

Because Counsel believes that this Honorable Court 
has jurisdiction of this apeal from the Supreme Court 
of the State of Mississippi, under the provisions of Sec- 
tion 237(a), of the Judicial Code, as amended, and last, 
but not least, on Certiorari, under the provisions of 
Section 237(b) of the Judicial Code, as amended, and 
that the papers whereon the appeal was allowed may 
be treated as an application for Writ of Certiorari, un- 
der the provisions of Section 237(c) of the Judicial 
Code, as amended, he urges the Court to examine the 
record, with particular reference to the matters and 
things involved in this Cause No. 1113, urged by him, 
and grant his Petition for Rehearing. Another urgent 
reason for his petition for rehearing in this cause, is 
that Counsel for appellant understands the decisions of 
this Honorable Court to hold that where an appeal to 
the Supreme Court of the United States is allowed by 
statute, equitable relief by a three judge Court will not 
be granted, under Section 266 of the Judicial Code, as 
amended by the Johnson Act, without first exercising 
such right of appeal and certiorari, and because he 
wishes to avoid the prosecution of a second, or a third, 
suit. 

Counsel for appellant, therefore, respectfully pre- 
sents his petition for rehearing, and prays that the 
Court will grant such petition, on such grounds, and 
confined to such questions, as the Court may deem meet 
and proper in the premises. 


Albert Sidney Johnston, Jr., 
Counsel for Appellant, Petitioner 
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SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 1941 


No. 1113 


EDDIE J. VIATOR, 
: Appellant, 
STATE TAX COMMISSION OF MISSISSIPPI, BT AL, 
Appellees. 


AMENDED JURISDICTIONAL STATEMENT. 


May Tv Pueasr rire Counr: 


‘The appellant in support of the jurisdiction of this Court 
to review the above entitled eanse on appeal respectfully 


A. 
Statutory Provision Sustaining Jurisdiction. 


The 


Act of February 13, 1925, Chapter 229, Section 1, 
ty es Code, Title Section 
5), provides that Section 237 of the Judicial Code is 


amended to read in part as follows: 


(a) A final judgment or deer 
tute in which a dee 
could he had, where is drawn in question the validity of a 


in any suit in 


th ision in the suit 
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treaty or statute of the United States, and the ene : 
against its validity ; or where 1s drawn 1n question the vali | 
‘ty of a statute of any State, on the ground of its being 
repugnant to the Constitution, treaties, or laws of the 
United States, and the decision is in favor of its validity, 
mav be reviewed by the Supreme Court upon a writ of error. 
The writ shall have the same effect as if the judgment or 
decree had been rendered or passed in a court of the United 
States. The Supreme Court may reverse, modify, or affirm 
the judgment or decree of such State court, and may, in its 
discretion, award execution or remand the cause to the court 
from which it was removed by the writ.”’ 


The statutory provision believed to sustain the jurisdic- 
tion of the Supreme Court of the United States, to review 
the above entitled cause on appeal, is, therefore, See. 257 
(a) of the Judicial Code, as amended by Act of Feb. 13, 
1925, Chapter 229, 45 Stat. 986, 958. 

The Statutes of the State of Mississippi, the validity of 
which is involved, are Chapter 113, Laws of 1958, known as 
the Sales Tax Law of Mississippi, Sections 6 and 12, and 
Chapter 150, Laws of 1938, Section 1, which statutes, and 
the particular sections thereof mentioned here, are to be 
found at pages 94, 95, — and —, of the General Laws of 
Mississippi of 1938, where Sections 6 and 12 are set out, 
and at pages 346, 7, 8, and 349 of the General Laws of Mis- 
sissippi of 1938, where Section 1, amending Section 2 of 
Chapter 119, Laws of 1932, 1s fully set out, the particular 
provisions of Section 1, Chapter 150, Laws of 1958, the 
validity of which 1s involved, are to be found at pages 3548 
and 349, General Laws of Mississippi of 1938, said Sections 
beige in the following language, viz: 


‘See. 6. Be it enacted, that section 8 of chapter 119, laws 
of 1934, as amended by chapter 158, laws of 1936, be and the 
same is hereby amended so as to read as follows; 


xpayer ust keep records—failure to make returns— 
duty and power of commissioner. 


“Tt shall be the duty of every person engaging or eon- 
tinni 


in this state, in any business for whieh a privilege 
tax is imposed by this act to keep and pr 


seu 
rovords of the #ross income, gross revoipts oF gross pro- 


adlequ 


voeds of sales of such business and such other books or ac- 
sury to determine the amount of tax 
fiable, under (he provisions of this act, 
ris shall he adequate in substance rather 
than form, to conform to the requirements and regulations 
promulgated by the commissioner; and all of such records 
I bo written in the Buglish language. And it shall be 
the duty of every such person to keep and preserve, for a 
period of two years, all invoices of goods and merchandise 
purchased for resale, and all sueh books, invoices and other 
records shall be open for examination at any time, by the 
commissioner or his duly authorized agent. 

“Pho records provided for in this section shall be kept 
at the taxpayer's principal place of business within this 
¢, and failure to ke ecords shall subject the per- 
s of this aet. 
idoquate records of the gross income, gros 


counts as may be 1 
for whieh he i 
whieh said y 


st 


1p sueh 


sou so failing to all the penalt 
vu 


s receipts 
are not maintained or invoices: 
preserved as provided herein, the commissioner may make 
ndditional returns and assessments from the best informa 
tion available, and shall give notice by registered mail of 
such returns and assessments, aud such returns and asses 
iients shall be prima facie correct for the purpose of this 
act, and the amount of tax shown due thereby shall be a 
Hon against all the property of the taxpayer until dis- 
nd by payment and if such tax be paid within ten days 
after notice by the commissioner, then there shall he added 
ton per centim as damages and interest at the rate of one 


ss proceeds of sales 


char 


6 


month from the time such tax was due until 
made within ten days after de- 
there may be added 


per centum per 
paid. It payment be not 
mand therefor by the commissioner, 
cent for the first offense and fifty per cent 
as damages together with interest 
the tax from 


twenty five per 
for subsequent offenses 
at the rate of one per centum per month on 
the time such tax was due. Provided, however, in the event 
such taxpayer, with ten days from the date of such notice, 
shall by petition in writing state that said return is in- 
correct, the commissioner shall grant a hearing on such 
petition and investigate that question fully betore proceed- 


ing further under this section.’ 


Section 12, provides, in substance, that the commissioner 
or his authorized agents, may examine any books, papers, 
record, or other data bearing upon the correctness of any 
return, or for the purpose of making a return where none 
has been made, as required, including the records of any 
common carrier, bank, wholesale or retail dealer in any 
kind of merchandise, doing business in the state of Missis- 
sippi, whether in regard to his own or another’s return, 
and authorizes the commissioner to require the attendance 
of any person and take his testimony with respect to any 
such matter, with power to administer oaths to such person 
or persons. 

Section 1, Chapter 150, Laws of 1938, reads as follows: 


‘Section 1. Be it enacted by the Legislature of the State 
of Mississippi, That section 2 of chapter 119, Laws of 1952, 
be amended to read as follows: 

“The governor shall designate the other associate com- 
missioner as ‘excise commissioner’, who shall be selected 
from the state at large, and who shall preferably, though 
not necessarily, be an attorney at law. 

“Tt shall be the duty of the excise commissioner to fa- 
miliarize himself with the laws imposing income, sales anc 


7 


other taxes administered by the chairm 
pn. The shall have eh 
of the chairy 
the time and y 
vide for the pre 


noof the 


imis- 


‘ Is from decisions 
1 to the entire commission, shall arrang 
nee of hi Je such appeals, and shall pro- 
ion and presentation to the commis 
sion of all evidence, document 
snd proper for a decision on they 
involved in the appeal. The excise eommi 
when 1 , divect and supervise the preparation of 
any record to be filed in any court of the state. When di- 
veeted by the other members of the inission, and agreed 
y hold a hearing on 

ya decision of the chairman at the time and 
J to, and at such hearing shall take the testi- 
mony of witnesses, verbally, ov in writing, take depositions, 
and shall have the power to require the production of books 
aud other records and papers whieh the chairman is an- 
thori ine, and he shall have authority 
to make copies of same. At the conclusion of the hearing, 
the excise commissioner shall subunit all written evidence, 
yrds and other pertinent information to the 
of the commission, together with a report 
in writing setting forth a review of the se and the essen- 
tial facts of the matter. Whereupon the whole commission, 
if the appealing taxpayer assents thereto, shall render its 
decision on the appeal; but if the taxpayer desires a fur- 
ther hearing on the cause, the whole commission shall hear 
the appeal at its office in the capitol, * * * 


nd other y 


uilers neces: 


nid questions 


sioner shall, 


to by the appealing taxpayers, he nt 
any appeal £ 


ad to demand or esa 


documents, re 


other member 


B. 


Date of the Judgment and Application for Appeal. 


‘The date of the judyment sought to be 
1942, A sue 
and said suggest 


jewed is Janu- 
-stion of ervor was filed by appellant, 
n of error erruled by the Supreme 


as 01 


8 


issippl \henary 9, 1942. Petition of ap- 
issippi, on February 9, 1942 


N - ee 
ourt of Miss a cle | 
al to the Supreme Court of 


uae ap ereiegeaee a tee hy assignment of errors 
the United States, accompanlea Ny * ef Chief Justice 
and prayer for reversal, was presented "a the ‘ ae | 

‘out of Mississ i his office in the City 
of the Supreme Court 01 Mississippl, ae ae 
of Jackson, Mississippi, on Monday, Mareh 9th, 1942, anc 
the appeal was allowed. 

C. 
Nature of Case and Rulings Below. 

This is a proceeding to eollect additional sales tax from 
appellant for the years 1937 and 1938, pursuant to the au- 
thoritv of Section 6, Chapter 118, Laws of 1938, Follow- 
ing receipt of the registered notice, required to be mailed 
the taxpayer, by said Section 6, appellant filed his written 
petition and prayed for the hearing provided by the statute, 
asking appellees to investigate the matter fully before 
proceeding further under the section. Appellant raised 
the question of jurisdiction of appellees to make the addi- 
tional assessment, without first showing he had failed to 
preserve invoices for a period of two years, or maintaim 
adequate records. He moved to quash the assessments, 
else that they be abated until the statutory duties enjoined 
on appellees were fully discharged. The hearing was 
eranted, but appellees refused to investigate the matter 
fully, and said they would not investigate it fully or at all. 
No record was made of the testimony of appellant and the 
witnesses introduced by him, which testimony showed the 
additional assessments were not made from the best in- 
formation available, as required by the act, but by compari- 
son, appellees comparing the business of appellant for the 
vears 1937 and 1938, because of which the additional assess- 
ments are made, with the business of other merchants in 
Gulfport, Mississippi, in the vear 1939, and which testi- 
mony further showed that appellees made the assessments 


ainst appellant purposely high to take care of whatever 
they might be able to find. Sueh testimony was not con 
tradicted and not denied; in fact it was not even disputed. 
No evidence was introduced by appellees, no hooks, records 
ov othor papers, and no depositions were taken, and nothing 
whatev 


¢ was introduced in ¢ 


Jenee. At the conclusion of 
the hearing, before the excise commissioner, as provided 
hy Section 1, Chapter 150, Laws of 1988, such Exeise Com- 
vilod and refused to submit written evidence, 
sumonts, records and other pertinent information to the 
other memib with a report 
iu writing of the cause and the essen- 
tial facts of the matter. There was nothing done that r 
miotely resembles a hear aud certainly the duty en- 
joined on appellees by the statute to investigate the matter 
tally, to subpoena witnesses, examine bor records and 
other ¢ Ad at the conclusion of the heaving, to submit 
all written evidence, docnments, records and other perti- 
nent information to the other members of the commission, 
thor with a report in writing setting forth a review of 
idl the essential facts of the matter, was not 
It is contended by appellant here that the stat- 
nistrued and applied by appellees and 
the Supreme Conrt of the State of Mi 
deprive appellant of due process of law, and violate the 
Fourteenth Amendment to the Constitution of the United 
States. 

The mattors involved ave substantial in tha 
as constrned aid applied by appellees, in wh 
upheld hy the Supreme Court of Mississippi, deprive appel- 
lant of that due process which the logislatu: mitended, 
and which it was the intention of the Fourteenth Amend. 
mont to guard against impairment by state action. Said 
statutes were so construed and applied, that appellees were 
permitted to proceed against appellant withont subpoenaes 


< of the Commission, togeth 
etting forth av 


sippi, in this cause, 


{ the statutes, 
hh they were 


10 


es. without the documents, evidence and deposl- 
S, 


for witness | | site 
without being required to 


tions provided by the statutes, 
inform appellant of the state of | | 
meet and defend, without a record of the proceedings, an 
without a finding of tact, setting forth a review ol the cause 
and the essential facts of the matter, contrary to the ex- 
isl ’ Soctions 6 and 12, Chapter 113, Laws 
press provisions of Sections 6 and 12, ay 

1 5 re °1Q92@ ; ; 
of 1938, and Section 1, Chapter 150, Laws of 1938, and thus 
strued % 10 ‘prive % ‘ant 

said statutes, as construed and applied, deprivs ? ippella 
of due process of law, euaranteed by the Fourteenth 
. : T a 1 P 7 TT) . 
Amendment to the Constitution of the United States. Phe 
questions involved are, therefore, substantial. Without 


ease he was required to 


compliance with the statutes, as enacted by the legislature, 
appellees in this cause were permitted to make the add1- 
tional assessments against appellant. Appellant was de- 
prived of the opportunity to know the state of the case 
against him, given no opportunity to defend himself, and 
the action of appellees was, hence, arbitrary and capricious. 
To permit appellees to collect the amount of the said addi- 
tional assessments, will take the property of appellant 
without due process of law. 

From the time of filing his petition, following receipt of 
the registered notice of the additional assessments for sales 
tax, appellant attacked the constitutionality of Section 6, 
Chapter 113, Laws of 1938, Section 12, Chapter 115, Laws 
of 1938, and Section 1, Chapter 150, Laws of 1958, of Mis- 
sissippi, as construed and applied by appellees, in proceed- 
ing against him arbitrarily and without due process. ‘The 
questions involved in this cause are substantial, the Fed- 
eral question being whether the action of appellees deprive 
appellant of due process of law, guaranteed by the lour- 
teenth Amendment to the Constitution of the United States. 
The statutes themselves, if properly construed and ap- 
plied, may be constitutional, except as to the delegation of 
legislative power, later to be covered in this Amended 


il 


Statement of Jurisdiction, providi 
tered Mail, hear’ 


for Notice by R 
, iutrodnetion of evidence, doeumonts 
and records and other data, summoning witnesses, making 
a report in w setting forth a reviow of the cause and 
the essential facts of the matter. Tere the procedure was 
not as provided by the statut 
the statutes that they w 
an adequate hearing, 1 


Appellees so construed 
Nord appellant 
sa record of 


not required to 

sed him subpo 
the cause, refused to investigate the matter fully, or at all, 
a veport in writing setting forth a review of the eause and 
the essential facts of the matter. constrned the stat- 
ites as not requ hem to introduce evidence. Appel- 
lant contends he was not afforded a hearing within the 
w ine of the statntes, that no fair and adequate hearing 
was held by appellees, and the assessments are yoid on 
their face for want of evidence to support them, and a 
finding of fact hy appellees upon which the court can pass 
judgment, or know what was before the State Tax Commis- 
sion of Mississippi, and upon what the additional assess- 
iments against appellant were, and are, founded, beyond 
the naked charge that appellant owes additional sales tax 
to the State Tax Commission of Mississippi. 


The Federal question presented by the record of this 
cause was 7 pleas in abatement, R. 20, Motions to 
quash, R, 20, Special bill of exceptions, R. 20, Objections 
Nos. 1 to 10, inclusive, and Objections Nos. 1 to 18, inelu- 
.R. 20, Motion for Bill of Particulars, R. 20, Interro 
tories, R. 20. 

Appellant’s motion for Bill of Particulars w 
riled by appellees, 


over- 


sed. 


jd his interrogatories were re 


© AT references t0 th 
cf the unprinted ree 
Mississippi, 
not yet been printed, 


nd are to the pages of the certified transeript 
prepared by the Clerk of the Supreme Conrt of 
vith the Clerk of this Court, ‘The record has 
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The Objections to the Order of May 24, 1940, appear at 
R. 25 through R. 30. 

The Objections to the Order of January 12, 1940, appear 
at R. 45 through Rk. 48. 

The Special Bill of exceptions requested by appellant, 
and refused by appellees, appears at R. 31 through R. 36. 

Plea in Abatement appears at R. 62. 

Amended Plea in abatement appears at R. 97. 

Motion to quash assessment appears at R. 70. 

Amended motion to quash assessment appears at R. 60. 

Interrogatories propounded by appellant appear at Rh. S4. 

Motion for Bill of Particulars appears at R. 86. 

The Federal question involved in this cause was further 
presented by Petition for writ of certiorari, filed in the Cir- 
cuit Court of Hinds County, Mississippi, R. 4-18. The Fed- 
eral question was again presented in the Supreme Court 
of Mississippi, by Assignment of Hrrors, R. 168-171, and 
by Suggestion of Hrror, R. 172-175. 

Appellant appends to this statement of jurisdiction copy 
of the opinion of the Supreme Court of Mississippi, affirm- 
ing the Cireuit Court of Hinds County, Mississippi, ren- 
dered January 12, 1942. Appellant also appends to this 
Statement of Jurisdiction copy of Per Curiam request of 
the Supreme Court of Mississippi for additional brief on 
the Federal question involved in this cause. 

Appellees ignored the Federal question. The Circuit 
Court of Hinds County, Mississippi, pretermutted decision of 
the Federal question, but delivered no written opinion. The 
Supreme Court of Mississippi, as shown by copy of the 
opinion of the Court appended to the original Statement of 
Jurisdiction filed herein, disposed of the question by hold- 
ing that ‘‘ The assessment here made by the Chairman of the 
State Tax Commission sufficiently complies with these re- 
quirements, 1t became thereby prima facie correct, and the 
taxpayer was given an opportunity both by the Chairman 


of the Commission and by the Tax Commi 
ne 


‘ion itsell to 
ative by evidence the facts on which the assessment we 
based. The Order of the State Tax Comm 
simply one approving the assessment made | 
juan, if Was not neces: 
on Which the assessment was made.’ 

As shown hy the record of this cause, the assessments 
have no foundation in fact, The Court supposes what does 
hot exist. Nothing was introduced or shown by appellees. 
No report in writing was made setting forth a review of the 
«nse und the essential fuets of the matter, required by 
Seetion 1, Chapter 150, Laws of 1938, beeanse sueb essen- 
tin facts do not exist. 

‘Phe Supreme Court of Mississippi disposed of the con- 
fontion of appellant, that Orders of Quasi-judicial commis- 
nis and bodies must be supported by a finding of basic 
otherwise they are unconstitutional, null and void, 
and violate the Due Process Clause of the Constitution of 
the United States, and 14 of the Constitution of Missis- 
sippi, by holding as qnoted above. 

‘Tho other contentions of appellant, that appellees pro- 
wonder just him arbitrarily, and denied him due process 
of law, guaranteed by the Fourteenth Amendment to the 
Constitution of the United States, were ignored by the Su- 
preme Conrt of Mississippi, as shown by the opinion of the 
Court. 

C 


on being 
its Ch 
ary for it to again set forth the fac 


staining the jari ion of the Supreme Court 
of the United States to review this cause, relied upon by 
appellant. re the following, in bri 
American Sugar Refining Co. 
218. CL 48, 179 08, 89, 
Southern Py Cas 
Ed, 662, 669, 33S, Ct 
Norfolk, ete. R. Co. ¥. Couley, 236 U.S. 605, 35 8. Cte 

497, 59 L. Hd, 745; 


State of Louisiana, 


U.S. 601, 611, 57 L. 


14 

Kansas City Southern R. Co. V. H. Albers Com tga 
(lo. 223 U. 8. 573, 591, 593, 56 L. Wd. 556, 565, 566, 
99 S- Ot. 316; . 

Merchants’ Nat. Bank v. Richmond, 956 U. 
Q Ct, 619, 65 L. Ed. 1135; 

Fiske v. State of Kansas, 974 U. S. 380, 71 L. Hd. 1108, 
47S: Ct. 600; 

Northern Pac. Ry. Co. V. Department of Public Works 
of Washington, 968 U. 8. 39, 69 L. Ed. 836, 49 S. Ct. 
412 ; 

Southern Ry. Co. Vv. Virginia, 290 U.S. 190; 

Londoner v. Denver, 210 6.38: 

Fallbrook Irrigation District v. Bradley, 164 U.5. 112, 
LYS & 

Wichita R. & Light Co. Vv. Publi 
of Kansas, 260 U.S. 48; 

Mahler v. Eby, 264 U.S. 32; 

Greene v. Louisville & Interurban R. R. Co., 244 U.S. 
499, 508; 

Bi-Metallic Co. v. Colorado, 239 U.S. 441; 

Ohio Bell Tel. Co. v. Public Utilities Commission of 
Ohio, 301 U. S. 292; 

Pacific States Box & Basket Co. v. White, 296 U.S. 176; 

Chicago, Milwaukee & St. Paul Ry. Co. v. Minnesota, 
134 U. S. 418, 33 L. Ed. 970, 10 8. Ct. 462 ; 

Ohio Valley Water Co. v. Ben Avon Borough, 208 U.S. 
987, 64 L. Hd. 908, 40 S. Ct. 027. 


QS 635, 41 


e Utilities Commission 


It is further the contention of appellant that Section 6, 


Chapter 113 of the Laws of Mississippi of 1958, is unconstl- 
tutional, null and void and violative of the due process 
clause of the Federal and State Constitutions and the equal 
protection clause of the Constitution of the United States, 
in that it permits the Chairman of the State Tax Comimis- 
sion to proceed without benefit of compulsory process for the 
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production of witnesses, hooks, records and other matter 
ation of additional sales 
x, and said Act is unconstitutional and violates the Pour- 
teenth Amendment of the Constitution of the United States 
us to the rights of appellant i that it permits the additional 
sales tax a 


necessary to the proper determi 


esstnent 


tempted to be enforced against ap- 
it Withont the benefit of written evidence, without re- 
stories to be answered and a bill of pe 
to be furnished; and, further Section 6, Chapter 
ws of 1958, permitting appellees to make additional 
veturns and assessments from the ‘best information avail- 
able’? without defining and limiting the power and ri 
of the appellees, i 


and is 


ests | 
n attempt to dele: 
appellees, and said section, and particular 
is unconstitutional, null and void. 


itive diseretion with appellees, 
ygatives to 
y said provision, 


The duterior administrative tribunal ignored and over- 
ruled appellant's pl 


in abatement and motions to quash, 


raising all of these questions, which are substantial, and the 
appellate court 


enored the contention of appellant, and, 
- opinion of said court, pretermitted a deci- 
sion on suid matters. The questions presented here were 
wht to the attention of the Supreme Court of Mississippi 
}) petition for writ of certiorari (R. 4-13) and by 
rors (I. 168-171) filed in said court and 
664 
The decisions of this 
ant Lo sustain his contention that 
this Court has jurisdiction to review his attack upon the 
provision of Seetion 6 of Chapter 113 of the Laws of 1938 
. permitting appellees to make additional sales 
ta assesstionts from the ‘best information available’ are 
ollowing: 

Wilson 


assignment off ¢ 
printed br 


ou bebalf of appellant in Cause No. 
on the docket of said Supreme Court 
Court relied upon by apps 


veka City, VT 
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Green vy. Louisville & Interurban R. R. Co., 244 U. 
499, 508 Mae 

Chicago Aetna Western Ry. Co. Vv. Kendall, 266 U.». 
94, 97-98. 


Appellant submits that the question above prese nted 1 
substantial in that appellees, under the statute, are per mit- 
ted to make additional assessments against appellant with- 
out rule, norm, or formula, and the statute does not define 
the meaning of ‘‘best information available’’, and what 
might be the best information available in one case would 
be materially different in another, and thus several yard- 
sticks for measuring additional sales taxes would be avail- 
able to appellees. Appellant raised the question in the lower 
court and again in the Supreme Court of Mississippl, 
through his petition for writ of certiorari, shown at pages 
10 and 11 of the record, and again at R. 13-17. 

Appellant submits that the questions presented, showing 
jurisdiction of this Court to review the judgment of the 
Supreme Court of Mississippi on appeal are substantial; 
they present a Federal question. The Supreme Court of 
Mississippi has not passed upon the contention of appellant, 
in this or other cases, and the decision of the Supreme Court 
of Mississippi in the case appealed to the Supreme Court of 
the United States is contrary to the decisions of the Su- 
preme Court of the United States, and because of the Fed- 
eral questions involved this Court has jurisdiction to decide 
and is free to pass upon all controverted issues whether or 
not they involve Federal questions, and the permissibility 
of delegation of power may thus be deliberated and, in the 
absence of controlling State decisions, will be determined 
as an original proposition. The case relied upon by appel- 
lant to sustain the jurisdiction of this Court upon this last 
proposition 1s: 

Yick Wo v. Hopkins, 118 U. S. 356. 


Vv 


We respectfully submit that this Court has jurisdiction 
of this appeal by virtue of Section 237 (n) of the Judicial 
Code as amended by the Act of Febrnary 13, 1 


Respectfully submitted, 


Autoren Swsey Jousstox, it, 
Counsel for Appellaut. 
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APPENDIX ‘‘A’’. 
IN THE SUPREME COURT OF MISSISSIPPL. 
No. 34,664. 
In Bane. 


Kippie J. VIATOR 
VS. 
Orape Tax Commission, et al. 


Per CuriAM: 

One of the appellant’s contentions is that **Orders of 
Quasi-judicial commissions and bodies must be supported 
by a finding of basic facts; otherwise they are unconstl 
tutional, null and void, and violate the Due Process Clause 
of the Constitution of the United States, and See. 14 otf 
the Constitution of Mississippi.”’ 

The Court desires briefs addressed and confined to the 
question thus raised. The briefs should discuss the follow- 
ing questions: 


1. Is that State Tax Commission a quasi-judicial com- 
mission or a mere administrative agency? 


2. What ‘‘finding of basic facts’’? should, but does not, 
appear in the order of the State Tax Commission here in 
question? 


3. What provision of the Constitution, or of a statute, or 
rule of the common law requires such a finding to appear in 
the order of the commission? 


4. Does the fact that the order here in question is one 
assessing property differentiate it, in so far as the question 
here under consideration is concerned, from other orders 
of an administrative agency? 

0. May the recitals in the last notice, the notice being 
framed by the Commissioner himself, be considered as a 
part of the order, and as sufficient to supply recitals, which, 
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according to appellant's apy 
been a part of the order itself! 


ut contention, ought to have 


» other questions should be discussed in these br a 

The brief of counsel for the appellant to be filed on or 
hofore October 10, 1941; the reply thereto by counsel for 
tho appellee to he filed within one week after the filing of 
the brief for counsel for the appellant; the rejoinder of 
counsel for the appellant to be filed within five day r 
the filing of the brief of counsel for the appellee. 1 
dates may be changed by written agreement of counsel filed 
with th ark of this Court; copies to be served in accord- 
ance with the rules of this Court. 


APPENDIX ‘'B’'. 
IN THE SUPREME COURT OF MISSISSIPPL. 
No. 34,664. 


(Opinion Rendered January 12, 1942) 


14840. In Bane. 
Epore J. Viaron 
vs. 
Strate Tax Commisstoy, et al. 
Sarre, C.J: 


om a judgment affirming an order of 
the State Tax Commission approving two additional sales 
tax assessments against the appellant. ‘The assessments 
wore made by the Chairman of the State Tax Commission 
under the provisions of Sections 5 and 6, Chap. 113, Laws 
of nd were approved by the State Tax Commission 
on an appeal to it. 

wction 8 of that statute provides that ‘No injunetion 
shall be awarded by any Court or Judge to restrain the 


‘This is an appeal f 
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collection of the taxes imposed by this act or to restrain 
the enforcement of this act.” The appellant says that this 
provision of the statute violates Section Lo of the State’s 
Constitution which preseribes the jurisdiction ol} the chan- 
cerv court. This may or may not be true, but we are not 
‘alled on to determine it for the reason that if this section 
of the statute does run counter to the Constitution, that fact 
would have no effect on the remainder of it, which would 
remain in full foree and effect. 

Another of the appellant’s complaints is that ‘*there 1s 
no presumption in favor of the validity of an order unless 
there is evidence to support such order.’’ The order re- 
ferred to is that made by the Tax Commission approving 
this assessment. Whether this order of the State Tax Com- 
mission is supported by evidence was not before the court 
below and is not before us here, for the reason that under 
Sections 72 and 73, Code 1930, the court to which a case 
has been removed by a writ of certiorari is ‘* confined to the 
examination of questions of law arising or appearing on 
the face of the record and proceedings.’’? Federal Credit 
Co. v. Zepernick Gro. Co., 153 Miss. 489, 120 So. 173; Hamil- 
ton v. Long, 181 Miss. 627, 180 So. 61d. 

Three of the appellant’s remaining complaints necessary 
to be considered are: 


1. State Tax Commission has only such jurisdiction as 
conferred by Statute. In the case of additional assessments 
for sales tax, such can be made only for failure to keep ade- 
quate records and preserve invoices tor a period of two 
years. Unless jurisdictional facts appear of record, the 
State Tax Commission has no jurisdiction to make an addi- 
tional assessment for sales tax. 


2. The claim that taxpayer kept records and preserved 
invoices for a period of two years, is a denial of an essential 
jurisdictional fact, and before the State Tax Commission 
could proceed under the law, jurisdiction to make the addi- 
tional assessment must be proven by appellees, and must 
affirmatively appear of record. 


3. Orders of Quasi-judicial commissions and bodies must 
be supported by a finding of basic facts; otherwise they are 


unconstitutional, null and void, and violate the Due Pyocess 
Clause of the Coustitution of the United States, and See. 14 
of the Constitution of Mississippi. 


These three complaints will be considered together. 
Under Sections 4, 5, and 6, Chap, 113, Laws of 1988, it is 


Commission, designated in the s nL will hereinafter: 
so be, as the Commissioner, 
exuimining into its correctness. In so doing, he may e 
ine the books and other records of the 
(See. 6) 


sunnl- 
payer, if any 
iid (See. 12) “any books, papers, record, or other 
data bearing upon the correctness of any return" ** 
including the records of any common carrier, bank, whole- 
sale or vetail dealer in any kind of merchandise, doing 
businoss in this state, * * * and may require the attend- 
ane of any person and take his testimony with respect to 
any such matter, with power to administer oaths to such 
person or persons.”* If (See, 6) adequate records of hi 
sales are not kept by the ver, the Commissioner may 
determine the correctness of the taxpayer's return thereof 
“from the best information available.” Tf the Commi: 
sioner finds that the yer’s return of the amount of his 
sales is less than it should be, it becomes his duty to make 
an additional return or assessment of the amount of the 
taxpayer's sales. When this is done, he must sive the 
taxpayer written notice thereof by registered mail, and, if 
the taxpayer makes uo objection thereto, the return or 
jissessment becomes final. Tf, however, the taxpayer so 
yeqnests, he shall be given a hearing on the assessment by 
the Commissioner, and, if dissatisfied with the result 
thereof, he may appeal (See. 8) therefrom to the State Tax 
Commission which, after a full hearing and consideration 
of the evidence introduced by the taxpayer, must either 
Approve, disapprove, or modify the assessment. This pro- 
cedure was here followed. 

Tw (ditional returns or a: 
by the Commissioner on blank forms pre 


essments were here made 
vibed for that 


6)*) 


— 


the statute not requiring such to be entered on 


an assessment roll. One of these returns, after setting 
forth the taxpayer’s name and address, recites: *' An ex- 
amination of your records made in accordance with See- 
tions 7, 8, and 18 of the Sales Tax Law of 1932 as re-enacted 
and amended, for the period from January I, to December 
31, 1938 indicates an additional tax due thereon in the 
amount of $1,606.64 arrived at as follows.’’ It then sets 
forth the amount of sales theretofore reported by the tax- 
payer and the amount thereot found by the Commissioner, 
‘n addition to that returned by the taxpayer, with this nota- 
tion, ‘‘prima facie assessment, same having been made 
from the best information available.’? It then sets forth 
the amount of taxes due on the sales by the taxpayer. The 
notice by registered mail to the appellant of this additional 
return is, in part, as follows: ‘‘ You are hereby given notice, 
by registered mail, of the hereimafter assessments made 
against you from the best information available in addition 
to the previous returns and payment of sales tax hereto- 
fore made by you for the periods January 1, 19357, to De- 
cember 31, 1937 and January 1, 1938 to December 51, 1938, 
by reason of the fact that the records kept by you were not 
adequate to determine the amount of tax for which you were 
heretofore lable, which said amended and_ additional 
assessments are as shown by copies of returns and assess- 
ments hereto attached for the said respective years.’’? The 
other assessment was for the year 1939, and it and the notice 
were similar to the above. The order of the Tax Commis- 
sion simply approved the assessments and stated the 
amount of the tax due thereon. 

The right and duty of the Commissioner to make an addi- 
tional return or assessment of the taxpaver’s sales in ad- 
dition to that returned by him, is not dependent on the 
failure of the taxpayer to keep adequate records, and the 
only effect of the provision as to inadequate records in 
Section 6 of the statute is to permit the Commissioner, 
when the taxpayer’s records are inadequate, to determine 
the correctness of the return made by him ‘‘from the best 
information available,’’ 


purpose, 


‘ax Commission possesses 
only such powers as are conferred on him by statute e 
pressly or by implication, and he can make an additional 
fax assessment in only such cases as the statute per- 
He possesses in this respect a special and limited and 
wencral jurisdiction. A tribunal or officer exercising 
a special and limited jurisdiction ean act only when the facts 
exist which invest him with authority to aet, and these 
facts, in their ultimate and essential aspects, here the addi- 

al assessment and the grounds for making it, must be 
od by the order made thereon, The asses 
qade by the Chairman of the State Tax Commission suf 
ficiently complies with these requirements, it became 
thereby prima facie correct, and the taxpayer was given 
an opportunity both by the Chairman of the Commission 
and by the Tax Commission itself to negative by evidence 
the facts ou which the assessment was based. The order 
of the State Tax Commission being simply one approving 
the assessment made by its Chairman, it was not necessary 
for it to again set forth the facts on which the assessment 
was made. 

Affirmed. 
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SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 1941 


No. 1113 


BDDIE J. VIATOR, 
Appellant, 
bs. 


STATE TAX COMMISSION OF MISSISSIPPI, ET AL. 


PETITION FOR REHEARING. 


Comes now the above named Appellant, and Petitioner, 
Bddie J. Viator, and presents this, his petition for a re- 
hearing of the above entitled cause, and, in support thereof, 
respectfully shows: 


1. Appellees were without jurisdiction of the subject- 
matter, and, their lack of jurisdiction overwhelmingly ap- 
pearing of record, their Final Order of May 24th, 1941, 
approving the two additional sales tax assessments against 
appellant, petitioner, is null and void, and the jurisdiction 
of the lower court being assailed, that matter is a proper 
question for appeal, and certiorari, and for argument, when 
this case is reached on the regular eall of the docket of 
this Honorable Court. 


s having failed to accord appellant procedural 
their action is null and void, and vio- 
Amendment to the Constitution of 


9, Appellee 
due process of law, 
lates the Fourteenth 
the United States. 


3. Appellees having failed to conform to the essential 


requirements of fair ] 
action is arbitrary and in con 
Amendment, the purpose of which is to guard against im- 


pairment by State action. 


lay, and due process of law, their 
dict with the Fourteenth 


4, Appellees have failed to perform the duties specifically 


enjoined upon them by law. 


5. Appellees failed to pursue the authority conferred 
upon them in the mode required by Section 6, Chapter 113, 
Laws of Mississippi of 1938, and Section 1, Chapter 100, 
Laws of Mississippi of 19388, to authorize and empower 
them to make the determination of additional sales tax 


allegedly due by petitioner. 


6. Appellees violated fundamental rules of law affecting 
the rights of petitioner, as a citizen of the United States, 
in making’ their determinations and assessments against 
petitioner, to the prejudice of petitioner, in violation of the 
Fourteenth Amendment to the Constitution of the United 
States, depriving petitioner of due process of law and the 
equal protection of the law, and the effect of the Final 
Order of May 24, 1941, if permitted to stand, will take the 
property of petitioner without due process of law. 


7. Appellees failed and refused to offer any competent 
proof of all the facts necessary to be proved in order to 
authorize the making of the additional sales tax assess- 
ments against petitioner. 


8. Appellees failed and refused to make a basic finding 
of fact, based upon substantial evidence of record, thus 


permitting the exercise of arbitrary power, condemned by 
the Fourteenth Amendment to the Constitution of the 
United States, 


9. Appellees failed and refused to make a “report in 
writing, setting forth a review of the cause and the essen- 
tial facts of the matter’, required by Section 1, Chapter 
150, Laws of 1938 of Mississippi, and the principles of 
Constitutional government, 


10. The statutes involved in this cause, Section 6, Chap- 
tor 113, Laws of Mississippi of 1938, and Section 1, Chap- 
ter 150, Laws of Mississippi of 1938, as construed and 
applied by appellees, the Cireuit Court of Hinds County, 
and the Supreme Court of Mississippi, deny petitioner 
due process of law. 


11, The basis of fact upon which the State court has 
vested its decision, denying the asserted Federal rights of 
appellant, being without any support in the record, it is 
the right and duty of this Honorable Conrt to review and 
correct the error. 


12. The additional assessments for sales {ax against ap- 
pellant, petitioner, do not follow realities, npon which taxes 
must be based, but mere deductions from inadequate and 
irrelevant data, 


13, Certiorari was the proper remedy of appellant, peti- 
tionor, to correct mistaken findings of fact induced by an 
error of nw appearing on the reeord, the finding of a fact 
contrary to Inw, and the making of an order contrary and 


beyond the power of appellees. 

14. The proviso contained in Section 6, Chapter 113, 
Lawe of 1938, must be read in connection with, and as part 
of the whole, and is as much a part of the statute as any 
sentence or clause, thereof. 


+ 
15. The Federal right asserted by appellant, petitioner, 
| e State court, the deeision ot 


was erroneously decided by th lecis | 
the determination of 


the Federal right was necessary to 


the cause, and the judgment of the State court, as given, 
ithe ' C 


eould not have been reached without deciding 1t. 


16. The opinion of the State court assumes as true what 
does not appear of record. The opinion of the State court 
is put upon the ground that evidence is not before the court 
upon certiorarl, whereas the charge of lack ot ee to 
support the Order made is a question of law. | The State 
court holds that appellant was given an opportunity to over- 
come by evidence the facts upon which the additional assess- 
ments were made, whereas the reeord shows the assess- 
ments were not based on facts, but upon deductions from 
inadequate and irrelevant data, and thus the rule of law 
that taxes must follow realities, was violated. The reasons 
assigned for the judgment of the State court are not broad 
enough to sustain it. The asserted Federal right on the 
part of appellant, petitioner, was actually considered by the 
State court, and decided against appellant, petitioner. 


17. Section 6, Chapter 118, Laws of Mississippi of 1958, 
being the only statutory provision of the State permitting 
additional assessments for sales tax to be made ‘‘from the 
best information available’’, and the additional sales tax 
assessments against appellant, petitioner, shown by Regis- 
tered Notice of December 8, 1939, (Rk. 100, 106-7, 130-130) 
and Exhibits ‘‘E’’? and ‘‘F’’’ to Appellant’s petition for 
writ of certiorari, having been made, according to the lan- 
onage of the Registered notice, required by Section 6,”’ 
* * * from the best information available in addition to 
the previous returns and payment of sales tax heretofore 
made by you for the periods January 1, 19387 to December 31, 
1937 and January 1, 1938 to December 31, 1938, by reason of 
the fact that the records kept by you were not adequate to 


5 


determine the amount of tax for which you were heretofore 
linble, whieh said amended and additional assessments are 
as shown by copies of returns and assessments hereto at- 
tached for the se i 
tion of appellees to so proce: 
must be confined to the statutory deleg 
other, and must affirmatively 
6 of the statute must prevail ove 
statute. 


ears, ', jurisdic. 
lant, petitioner 
tion, and none 
of record, and Section 


all other ions of the 


atiust app 


18. The requirement of Section 6, Chapter 113, Laws of 
1938, following the filing of petition by taxpayer, that 
s+ © © the commissioner shall grant a hearing on such 
petition and investigate that question fully before proceed- 
ine further under this seetion’’ is mandatory, and must be 
followed, Since appellees failed and refused to ‘investi- 
wate that question fully”, they failed to afford appellant, 
petitioner, procedural due process of law; they failed to 
do their statutory duty. ‘Their order against appellant, 
petitione to and beyond their power, ‘Their 
ctions were approved by the Supreme Court of Mississippi. 
Tho statute as thus construed and applied 
lant, petitioner, is unconstitutional, null and v 
os the Fourteenth Amendment to the Constitution of the 
Vniled States, 


is contrar 


facie ¢ 


19, The prin 
to maintain adeq 
period of two years, provided by Section 6, Chapter 113, 
Laws of 1938, is made to depend upon ‘such returns and 
iwents" provided for and required by the statute in 
sneh cases made and provided. The statute provides “the 
commissioner may make additional returns and assessments 
from the best information available, and shall give notice 
by vesistered mail of such returns and assessments, and 
such returns and assessments shall be prima facie correet 


se against a taxpayer who fails 


ase: 


6 


i 7 * - oy T e dion: . the 
for the purpose of this act * . Nowhere 
record do the returns and assessments appear. They are 
The formalities required by 


conspicuous by their absence. uit 
Appellees have failed to 


the statute were not adhered to. 
) K ei | | : 
make out a case against appellant. This Honorable Court 
Cc = 
should review the record and correct the error, and set aside 


the judgment of the Supreme Court of Mississippt. 


90. The judgment appealed from is a final judgment of 
the highest court of the State of Mississippi in which a 
decision in the suit could be had, the validity of Section 6, 
Chapter 113, Laws of 1958, and Section 1, Chapter 150, Laws 
of 1938, as construed and applied, on the ground of being 
repugnant to the Constitution of the United States, is drawn 
in question, and the decision of the Supreme Court of Mis- 
sissippi is in favor of their validity, and this Honorable 
Court has jurisdiction of this cause on appeal by virtue of 
Section 237(a) of the Judicial Code, as amended, and by 
certiorari by virtue of Section 287(b) of the Judicial Code, 
as amended, and treating the papers whereon the appeal 
was allowed as a petition for certiorari, pursuant to Section 
937(c) of the Judicial Code, as amended, this Honorable 
Court should regard and act on the papers as a petition for 
writ of certiorari, and it is respectfully submitted, grant 
Writ of Certiorari, and require that there be certified to it 
for review and determination, with the same power and 
authority and with like effect as it brought up by appeal, 
the record of this cause, for further proceedings in this 
Honorable Court, so that right and justice may be done to 
Petitioner. 


21. Petitioner denied that he failed to maintain adequate 
records and preserve his invoices for a period of two vears, 
and thus there was a denial of a jurisdictional fact. With- 
out violation of the Due Process clause of the Federal 


constitution, he cannot be proceeded against without a 


judicial, as distinguished from a mere administrative trial 
of the fact of adherence to the sales tax law of the State of 
Mississippi. 


22, No court 


save that of final authority, has the power 
to be the arbiter of its own jurisdiction, and this Honorable 
Court, ns the Court of final authority in the United States, 
should review the record of this cause and determine for 
itself whether appellees had jurisdiction of the subject-mat- 
ter against appellant, petitioner, and, if having jurisdiction 
of the subject-matter, they acted beyond their 
and contrary to the constitutional rig! 


is of petitioner, 


For the foregoing res 


sous it is respectfully x 
this petition for a rehearing be granted, and th 
ment of the Supreme Court of Missi 
consideration, reversed, 
Respectfully submitted, 
Aunent Sey Jouxstox, Jn, 
Counsel for Appellant, Petitioner. 


dd that 
the judg- 
ippi be, upon further 


Certificate of Counsel. 


I, Albert Sidney Johnston, Jv., Counsel for the above- 
named Eddie J, Viator, appellant, petitioner, do hereby cer- 
tify that the foregoing petition for a rehearing of this eause 
is presented in good faith and not for delay. 
‘Anuenr Swosex Jonstox, Jn., 
Counsel for Appellant. 
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SUPREME GOURT OF THE UNITED STATES 


OCTOBER TERM, 1941 


No. 1113 


EDDIE J. VIATOR, 


Appellant. 
vs. 
STATE TAX COMMISSION OF MISSIS- 
SIPPI, ET AL., Appellees 


BRIEF ON PETITION FOR REHEARING 


May It Please the Court: 


Believing that it will be helpful to the Court in pass- 
ing on the ma nted for the consideration of 
Your Honors, in hi ion for Rehearing, Petitioner 
submits the following brief memoranda of authorities 
and argument of the reasons why his Petition for Re- 
hearing, filed herein, should be granted, and the judg- 
ment of the Supreme Court of Mississippi, on further 
consideration, be reversed. 


Jurisdiction of Appellees. 


ippi has correetly stat- 
ng a spe- 


The Supreme Court of J 
ed the law, that a tribunal or o! 


2 


n can act only when the facts 
exist which invest it, or him, with authority to act. 
However, appellant challenges the correctness of the 
Court’s opinion with reference to showing of jurisdic- 
tional facts. The Court has held that “these facts, In 
their ultimate and essential aspects, here the addi- 
tional assessment and the grounds for making it, must 
be disclosed by the order made thereon. ‘The assess- 
ment here made by the Chairman of the State Tax 
Commission sufficiently comphes with these require- 
ments, it became thereby prima facie correct, and the 
taxpayer was given an opportunity both by the Chair- 
man of the Commission and by the Tax Commission it- 
self to negative by evidence the facts on which the 
assessment was based. The order of the State Tax 
Commission being simply one approving the assess- 
ment made by its Chairman, it was not necessary for it 
to again set forth the facts on which the assessment 
was made.” 

Appellant submits that the authority of appellees de- 
pends on the statutes, Section 6, Chapter 113, Laws of 
1938, and Section 1, Chapter 150, Laws of 1938. It is 
urged upon the Court that the action of appellees in 
the proceeding against appellant must appear to be, 
and be, within the scope of the authority thus con- 
ferred. It is respectfully submitted that the adminis- 
trative determination of jurisdiction must be exam- 
ined, on judicial review; otherwise appellant will be 
without due process of law. This Honorable Court has 
held that no commission can be the final arbiter of its 
own jurisdiction; just as no corporation can conclusive- 
ly determine whether its act is or is not ultra vires. 
This Court has further held held that an administra- 
tive determination of jurisdiction and the exercise of 


cial and limited jurisdictio 


3 


powers thereunder must always be permitted to the 
party affected. 


In Noble v. Union River Logging Railroad Company, 
147 U. S. 165, 173, the Court held: 

“In every proceeding of a judicial nature, there 
are one or more facts which are strictly jurisdie- 
tional, the existence of which is necessary to the va- 
lidity of the proceedings, and w ‘ithout which the act 
of the court is a mere nullity.” 

Appellant submits that in a case where the determi- 
nation of fact has failed to show that the administra- 
tive body had jurisdiction, the acts of that body are 
void, 


In Little v. Barreme, 2 Cranch (U. S.) 170, the Court 
held that the officer who had acted under a regulation 
issued by the President in excess of his authority was 
not protected under it. 


In Francis v. Francis, 208 U. 8. 233, the Court held 
that the President was acting outside his jurisdiction 
in inserting in a certain land patent words restricting 

the power of alienation. 

In Dynes v. Hoover, 20 How. (U. 8.) 65, the Court 


held that the determination of a naval court martial 
Sing jurisdiction was reviewable by the court. 


In American Magnetic School of Healing v. McAn- 
nulty, 187 U. S. 94, the Court held that the jurisdic- 
tional determination of the Postmaster General was 
subject to review. 


iow v. Uhl, 239 U. 8. 3, a jurisdictional error 
ie s was reviewed. 
Since the State Tax Commission of Mississippi pos- 


4 


sesses only such powers as are conferred by statute, 
and as such possesses a special and limited, and not a 
general, jurisdiction, there is no presumption in favor 
of the jurisdiction of appellees, and to sustain the pro- 
ceedings against appellant, the record must affirma- 
tively show that appellees had jurisdiction. 15 C. J. 
Section 162, pages 842-3. See also Thatcher v. Powell, 
6 Wheat, 119, 5 L. ed. 221; Grignon v. Astor, 2 How. 
319, 11 L. ed. 283; Voorheed v. Jackson, 10 Pet. 449, 9 L. 
ed. 490; Williams V. Cammack, 27 Miss. 209; Linn vy. 
Kyle, Walk. (Miss.) 315; Blanchard v. Buckholts, Walk. 
(Miss.) 64. In Warren County v. Mississippi River 
Ferry Co., 170 Miss. 183, the Supreme Court of Missis- 
sippi held that 1f some jurisdictional fact is lacking 
then the entire assessment is completely void. 


The assessments against appellant, as shown at Page 
9? of Printed Jurisdictional Statement, were made, ac- 
cording to appellees, “from the best information avail- 
able,” “by reason of the fact that the records kept by 
you were not adequate to determine the amount of tax 
for which you were heretofore liable, which said 
amended and additional assessments are as shown by 
copies of returns and assessments hereto attached for 
the said respective years.” Section 6, Chapter 115, 
Laws of 1938, require taxpayers to keep adequate rec- 
ords and preserve invoices for a period of two years. 
For failure to so keep adequate records and preserve 
invoices for a period of two years, appellees may make 
additional assessments from the “best information 
available.” Since the additional assessments against 
appellant purport to have been made from the best in- 
formation available, by reason of the fact that he failed 
to keep adequate records, as shown by the record in 
this cause, as recited in the Registered Notice of the 


5 


said additional assessments, whether the right and 
duty of the Commissioner to make an additional return 
or assessment of the taxpayer's sales in addition to that 
returned by him, is dependent on the failure of tax- 
payer to keep adequate records, as held by the Supreme 
Court of Mississippi, is beside the question. The fact 
is, and there can be no gainsaying the fact, appellees 
have bottomed their case against appellant on his fail- 
ure to keep adequate records, and they allege they 
made said additional ments “from the best infor- 
mation available.” Their case against appellant must 
stand or fall on the provisions and requirements of See- 
tion 6, Chapter 113, Laws of 1938, In his petition for 
a hearing, made mandatory by the Proviso contained 
in Section 6 of the statute, appellant raised the ques- 
tion of jurisdiction of appellees to make the additional 
assessments for sales tax against him. In the ease of 
Ng Fung Ho v. White, 259 U. S. 276, the Court held that 
the claim that the defendant was a citizen was a denial 
of an essential jurisdictional fact. Before appellees 
could proceed under the law, jurisdiction to make the 
additional nents must be proven by appellees, 
and must affirmatively appear of record. In the case 
of Crowell y. Benson, 285 U. §. 22, the Court speaks of 
jurisdictional facts, necessary to be proven to permit 
the making of a compensation award, like, for instance, 
where proceedings are taken against a person under 
the military law, and enlistment is denied, the issue has 
been tried and determined, de novo upon habeas corpus. 
See In re Grimley, 137 U. S. 157; In re Morrissey, 137 
U. 8. 157, 158; Givens v. Zerbst, 255 U. 8. 11, 20. 
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Due Proc: diction of the subject-mat- 
ter as well as the person of the party proceeded against. 
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Without jurisdiction a Court is powerless to act. | Any 
proceedings without jurisdiction, or beyond the Juris- 
dictional limits, are null and void. 


This Court, in the case of Nelson v. Leland, 22 How. 
48, 16 L. ed. 269, announced that where the jurisdiction 
of the lower court is assailed, a motion to dismiss will 
not be entertained, because that question is a proper 
matter for appeal, and for argument when the case is 
reached on the regular call of the docket. 


Procedural Requirements of the Statute 


After receiving the Registered notice, provided by 
Section 6, Chapter 113, Laws of 1938, a taxpayer may 
file a petition and state that the additional assessments 
against him are incorrect. While the statute provides 
that such additional assessments are considered prima 
facie correct for the purposes of the act, the Proviso at 
the end of Section 6, Chapter 113, Laws of 1938, re- 
quires the Commissioner to investigate that question 
fully before proceeding further under the section. The 
statute provides that the taxpayer shall have a hearing, 
and that the Commissioner shall investigate that ques- 
tion fully before proceeding further. In the case 
against appellant, he filed his petition and demanded a 
hearing. He met the prima facie against him. The 
burden shifted to appellees to investigate that question 
fully before proceeding further under the section. The 
language of the statute is not ambiguous. It permits 
of no interpretation except that when the taxpayer 
files his petition, he meets the prima facie case against 
him, requiring the Commissioner to grant a hearing 
and investigate the matter fully before proceeding fur- 
ther under the section. What Section does the legisla- 
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ture refer to? Certainly not Section 8, but Section 6. It 
is Section 6 that permits the making of additional 
assessments, from the best information available, when 
taxpayer fails to maintain adequate records and pre- 
serve his invoices for a period of two year: 
pellees have made their assessments against appellant, 
according to their admission and pronouncement, as 
shown by the record of this cause, from the best infor- 
mation available, by reason of the faet that taxpayer 
failed to maintain adequate records, Section 6 of the 
statute must apply, and none other, and the procedural 
yequirements of Section 6, Chapter 113, Laws of 1938, 
must control and be held to govern over all other sec- 
tions of the statute. The action of appellees against 
appellant deprived him of procedural due process of 
law, announced by the Court, through Mr. Justice 
Frankfurter, as essential to the validity of an order 
by a State administrative body. Procedural irregu- 
larities are alleged, and abundantly shown, by appel- 
lant, They have failed to adhere to the essential re- 
quirements of Due Process, They violated their stat- 
utory duty. They failed to investigate the matter 
fully before proceeding further under the section (sec- 
tion 6), and they failed to make a report in writing, 
setting forth a review of the cause and the essential 
facts of the matter (Section 1, Chapter 150, Laws of 
1938). 


Since ap- 


As shown by the record, more particularly appel- 
lant’s Special Bill of Exceptions, appellees not only 
failed to investigate the matter fully, before proceed- 
ing further under the section (6), but they said they 
would not investigate it fully, or at all. 


‘As shown by appellant's Special Bill of Exceptions 
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(R. 19-92, Exhibit C to Petition for Writ of Certiorari, 
filed in the Circuit Court of Hinds County, MississIppl, 
R. 4-18), the officers, agents and employees of appellees 
t make the said additional assessments against 


did no ! \ 
appellant “from the best information obtainable,” as re- 
quired by the statutes, but by the admission of John F. 


Frierson, Excise Commissioner, and the testimony of 
J. W. Cocke, Field Auditor, R. M. Hill, District Super- 
visor, and F. W. Freeman, Field Agent, the additional 
sales tax assessments made against appellant were 
based on comparison with the business of other mer- 
chants in Gulfport, Mississippi, for the year 1939, 
whereas the said additional assessments against ap- 
pellant are for the years 1937 and 1938, appellees bas- 
ing their conclusion as to the amount of business done 
by appellant in the years 1937 and 1938, on business 
done by other merchants in Gulfport in the year 1959. 
Such was not the best information available to appel- 
lees. Further, by his special bill of exceptions and Pe- 
tition for Writ of Certiorari, appellant shows that ap- 
pellees admitted at the hearing held before the Excise 
Commissioner, in Gulfport, that they made the addi- 
tional sales tax assessments against appellant pur- 
vosely high to take care of whatever they might be able 
to find. Again appellant shows the Court that the del- 
egated authority to appellees, by the Legislature of the 
State of Mississippi, was not pursued and complied 
with. Appellees ignored their statutory duty; they ex- 
ceeded their statutory authority; they proceeded be- 
yond and contrary to their jurisdiction, and appellant 
says their proceedings are null and void, that their 
Final Order against him is void and must be set aside. 
These matters and things appear on the face of the 
record, they constitute errors of law, and Certiorari 
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was the proper remedy to correct them. The cases 
cited by the Supreme Court of Mi ippi do not sup- 
port the rule announced. In both cases cited an appeal 
was allowed to the Circuit Court. Here the statute 
does not allow an appeal to the Courts. But, as said by 
Mr. Justice Griffith, in the case of Federal Credit Co. v. 
Zepernick Gro. Co., 153 Miss. 489, 120 So. 173, relied 
upon by the State Court to sustain its holding that ap- 
pellant could not complain of the lack of evidence to 
sustain the Order made against him, there may be 
“cautious exceptions to the rule.” Mississippi is a com- 
mon-law State; Certiorari is both a common-law rem- 
edy in Mississippi and a statutory remedy. In the case 
of Illinois Cent. R. Co. y. Miller, 141 Miss. 223, the Court 
held that certiorari lies to the Circuit court to review 
a ments of board of Railroad assessors and test 
the legality thereof. In the cases of Gulf & R. Co. v. 
Adams, and Yazoo & R. Co. v. Adams, 85 Miss. 772, 
38 So. 348, the Court held that certiorari may be had 
to correct mistaken findings of fact by the railroad 
commission induced by an error of law appearing on 
the record, or the finding of a fact contrary to law, 
or the making of an order contrary and beyond its 
power, although Section 73, Code of 1930, confines 
the courts on certiorari to questions of law appearing 
on the face of the record and proceedings. In the 
case of Holberg v. Mason, 55 Miss. 112, the Supreme 
Court of M ippi said that the Circuit Court has 
jurisdiction independent of the statute to issue a cer- 
tiorari, As a common-law writ of certiorari, all of 
the matters and things complained of were before the 
Court, and the court in disposing of the case against 
appellant assumed a fact shown to be without support 
in the record, As a statutory writ of certiorari, the 
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errors complained of were before the Court, because 
the Court was required by the decisions shown above, 
to correct mistaken findings of fact induced by an error 
of law appearing on the record, the finding of a tact 
contrary to law, and the making of an order contrary 
and beyond the power of appellees. 


The Supreme Court of Mississippi, as shown at Page 
92 of the Printed Jurisdictional Statement, rests its de- 
cision on a basis of fact shown to be without any sup- 
port in the record. The asserted Federal right of ap- 
pellant, having been denied by the State Court without 
a factual basis in the record, it is the right and duty of 
this Honorable Court to review and correct the error. 
This court has announced the law to be that taxes must 
follow realities, not mere deductions from inadequate 
and irrelevant data. See the case of Union Tank Line 
Co. v. Wright, 249 U.S. 279. 


In the case of Merchants National Bank v. Richmond, 
256 U. S. 635, 41 St. Ct. 619, 65 L. Ed. 1135, the Court 
laid down the rule that the omission of the State courts 
below to pass upon certain evidence or make findings 
of fact thereon, doubtless because, under their respect- 
ive views of the applicable law, the facts referred to 
were immaterial, does not relieve the Federal Supreme 
Court, on writ of error, now appeal, of the duty of ex- 
amining the evidence for the purpose of determining 
what facts reasonably might be and presumably would 
be found therefrom by the State court if plaintiff in 
error’s contention upon the question of federal law 
should be sustained, and the facts thereby shown to be 
material. 


In Fiske v. State of Kansas, 274 U.S. 380, 47 St. Ct. 
655, 71 L. Ed. 1108, the Court held it would review find- 
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ings of fact by a State court, where a federal right 
was denied as the result of a finding shown by the ree- 
ord to be without evidence to support it, or where a con- 
clusion of law as to a federal right and a finding of fact 
are so intermingled as to make it necessary to analyze 
facts in order to pass on the federal question. 


In the case of First National Bank of Hartford v. 
City of Hartford, 273 U. 8. 548, 47 S, Ct. 462, 71 L. Ed. 
767, reversing 203 N. W. 721, 187 Wis. 290, the Court 
held that it would, in dealing with mixed question of 
law and fact, review facts in order to correetly apply 
the law. 


In Interstate Amusement Co. y. Albert, 289 U.S. 500, 
36 S. Ct. 168, 60 L. Ed. 439, the Court held that, al- 
though ordinarily findings of fact by the State court in 
ordinary cases other than those arising under the “con- 
tract clause” of the Constitution are binding upon the 
United States Supreme Court, the rule has its excep- 
s, as, for instance, where there is ground for the 
insistence that a federal right has been denied as the 
yesult of a finding that is without support in the evi- 
dence. 


To the same effect is the case of Watters v. Michigan, 
248 U. 8. 65, 39 S. Ct. 29, 63 L, Ed. 129, affirmed on 
other grounds, 192 Mich. 462, 158 N. W. 865. 


While it is true that the Supreme Court of the United 
States, in an action at law, at least, has no jurisdiction 
to review the decisions of the highest court of a state 
upon a pure question of fact, although a federal ques- 
sn would or would not be presented, according to the 
in which the question of fact was decided, the 
Court in Southern P. Co. vy. Schuyler, 227 U. S. 601, 611, 
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57 L. Ed. 662, 689, 99 9 Ct. 277 (and cases cited Sec. 
344, p. 238 U.S. ©. A.-Jud. Code, Sec. 237) held: 

“The question arises, whether the basis of fact 
upon which the state court rested its decision deny- 
ing asserted Federal right has any support In the 
record; for if not, it is our duty to review and cor- 
rect the error.” 

Again, while this Honorable Court has settled the 
rule that the decision of a state court upon a question 
of fact ordinarily cannot be made the subject of inquiry 
before the Supreme Court of the United States, as 
stated in Missouri, K. & T. Ry. Co. v. Haber, 169 U. 5. 
613, 639, 18 S. Ct. 488, and Smiley v. Kansas, 196 U. 5. 
447, 4538, 454, 49 L. Ed. 546, 25 S. Ct. 289, the Court held 
there are two equally well settled exceptions: ‘(1) 
Where a federal right has been denied as a result of a 
finding shown by the record to be without evidence to 
support it, and (2) where a conclusion of law as to a 
federal right and findings of fact are so intermingled 
as to make it necessary, in order to pass upon the fed- 
eral question, to analyze the facts.” See Northern Pa- 
cific Ry. Co. v. North Dakota, 236 U.S. 585, 593, 35 S. 
Ct. 429, 59 L. Ed. 735, and cases cited. See, also, Truax 
v. Corrigan, 257 U.S. 312, 324-5, 66 L. Ed. 254, 42 8. Ct. 
124, and Aetna L. Ins. Co. Vv. Dunken, 266 U. 8. 389, 40 
S Ct. 129, 69 L. Ed. 242, reversing 245 S. W. 165. 


In the case of Abie State Bank v. Weaver, 282 i. to. 
765, 51 S. Ct. 252, 75 L. Ed. 690, the Court held that 
where federal question is present in case appealed from 
state court, as well as nonfederal question, the Supreme 
Court of the United States must determine whether 
nonfederal ground independently supports judgment. 

The record of this ease shows that appellees permit- 
ted an appeal from the decision of the chairman of the 
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State Tax Commission (R. 116-8), and that said appeal 
was heard by the Excise Commissioner, pursuant to 
Sec, 1, Chapter 150, Laws of 1938, set out verbatim in 
the printed Jurisdictional Statement. The only pro- 
vision of the Sales Tax law of Mississippi, requir 
appeals from decisions of the Chairman of the Commis- 
sion to be heard by the Excise Commissioner, is Section 
1, Chapter 150, Laws of 19: The Order of the Com- 
ission, shown at R. 116-18, referring the matter to 
xcise Commissioner, for hearing in Gulfport, Mis- 
sissippi, allows such appeal. The Registered Demand, 
shown at R. 100, dated October 3, 1939, was, and is, de- 
fective, because it failed to follow Section 6, Chapter 
113, Laws of 1938, and it was quashed on timely Motion 
filed by appellant. That at least was the effect of the 
Order of December 7, 1939, shown at R, 101-05. What 
purports to be a Registered Assessment, shown at R. 
106-7, fails to comply with and conform to the require- 
ments of Section 6 of the statute. Section 6 requires 
a registered notice of “such returns and assessments,” 
and then provides “* * * such returns and assessments 
shall be prima facie correct for the purpose of this act, 
= «= Motion to Quash this assessment should also 
have been sustained, and the proceeding dismissed. It 
is not the as ent that is prima facie correct, but 
the return and assessment. The petition of appellant 
for the hearing prescribed by Section 6 of the statute, 
(R. 108-111) was timely and complied with the statute. 
Jurisdiction of the Chairman of the Commission to 
make such additional assessments was attacked, His 
lack of jurisdiction is patent from the face of the Re- 
turn and Response to the Writ of Certiorari. Appel- 
lant denied the jurisdiction of the Chairman, and ap- 
pellees, he stated that he did maintain adequate records 
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and preserve invoices for a period of two years. UR. 
108-111.) There was thus a denial of an essential jJuris- 
dictional fact. It became incumbent upon appellees to 
prove their jurisdiction. and such proof must affirma- 
tively appear of record, otherwise the further proceed- 
ings of appellees, including the Final Order of May 
24th, 1940, (R. 127-129) were, and are, null and void. 
The Order of January 12, 1940, appearing at R. 116-118, 
shows that appellees attempted to comply with the re- 
quirements of Section 1, Chapter 150, Laws of 1938, and 
taxpayer’s appeal was referred to the Excise Commis- 
sioner for hearing and report in writing, setting forth 
a review of the cause and the essential facts of the mat- 
ter, using the language of Section 1, Chapter 150, Laws 
of 1988, shown at Page 7 of Printed Jurisdictional! 
Statement, filed herein. Instead of following the man- 
date of the statute, i. e., “At the conclusion of the hear- 
ing, the Excise Commissioner shall submit all written 
evidence, documents, records and other pertinent in- 
formation to the other members of the commission, to- 
gether with a report in writing setting forth a revlew 
of the cause and the essential facts of the matter” 
which is a duty enjoined on appellees by the legislature, 
the Excise Commissioner wrote a letter to the State 
Tax Commission, dated January 12, 1940, concluding 
“that the additional tax should remain as assessed.” (R. 
114-115.) Appellant promptly filed his written objec- 
tions, showing his reasons, based on Section 1, Chapter 
150, Laws of 1938, (R. 120-123) and made application 
to have the Order amended and corrected to show the 
improper and unlawful action of the Excise Commis- 
sioner and appellees. As shown by the concluding par- 
agraph of the Order of January 12, 1940, (R. 116-118) 
appellees made a further attempt to comply with the 
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provisions of Section 1, Chapter 150, Laws of 1938, 
using the following specific language: 


“NOW, Therefore, It is Ordered By The Commis- 
sion that the said Eddie J. Viator he given notice of 
the fact that the Exci: mmissioner has filed his 
report with the Commission, concluding that said 
assessment for additional taxes should be upheld 
and retained; and that the Commission will, on Fri- 
day, the 26th day of January 1940, at 10:00 A. M., 
in the office of the Tax Commission in the New Cap- 
itol Building in Jackson, Mississippi, consider said 
report and recommendation of the Excise Commis- 
sioner, with a view of making a final adjudication in 
connection with the matter of said demand for ad- 
ditional Sales Taxes; and if the said Eddie J. Viator 
desires a further hearing on the said cause, the 
whole Commission shall hear his appeal at its office 
in the Capitol on the said day of Friday, January 
26th, 1940, at 10:00 o'clock A. M.” 


The only statutory provision for such attempted pro- 
ceedings, contemplated by the Order of January 12, 


1940 (R. 116-118) is Section 1, Chapter 150, Laws of 
1938, 


The Order of appellees, dated Inuary 31, 1940, (R. 
124-126) further shows an attempt by appellees to com- 
ith and conform to Section 1, Chapter 150, Laws 
38, appellees using the following specific language: 
“On the said date of January 31, 1940, in the said 
office of the State Tax Commission, before the en- 

tire Commission, the said appeal came on for hear- 
ing: *” ° * The Attorney for the taxpayer read his 
objections to the report of the Excise Commissioner 
and the a: nent which has been made thereon by 
the Commissioner. ** * *"” 
By Chapter 150, Laws of 1938, Chapter 119, Laws of 
Jefining the duties and powers of the Chairman 
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of the Commission, was amended. By prior law the 
Chairman of the Commission was the Executive officer 
thereof, and had full jurisdiction in all matters pertain- 
ing to the Sales Tax Law of Mississippl. By Chapter 
119, Laws of 1932, the powers of the Chairman were 
limited and restricted. His jurisdiction as to certain 
matters, powers and rights, was specifically taken away 
by Chapter 119, Laws of 1932, which latter statute was 
amended in 1938, and the same now appears as Chapter 
150, Laws of 1938. The legislature used this language 
in restricting the jurisdiction of the Chairman of the 
Commission, Viz: 

“But his authority shall not include the assess- 
ment of railroads and persons, corporations and as- 
sociations required to be assessed by the Commis- 
sion, as State Railroad Assessors, nor the equaliza- 
tion among the counties of county assessments of 
property therein, nor the consideration of matters 
relating to assessments among counties, nor the 
hearing of appeals of taxpayers from decisions ot 
the Chairman as to taxes imposed by laws adminis- 
tered exclusively by him.” 

Section 1, Chapter 150, Laws of 1938, then goes on to 
provide for the hearings of appeals from decisions of 
the Chairman, making assessments for sales tax and 
for additional sales tax, and prescribes the procedure 
at the hearing of such appeals, the duties enjoined on 
the Excise Commissioner when hearing an appeal from 
an assessment for sales tax, and provides a further ap- 
peal to “the Whole Commission,” providing the tax- 
payer does not assent to the rendition of decision on the 
appeal. The express provisions of Section 1, Chapter 
150, Laws of 1938, requiring the Excise Commissioner, 
on hearing such appeal, “At the conclusion of the hear- 
ing, * * * submit all written evidence, documents, rec- 
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ords and other pertinent information to the other mem- 
bers of the Commission, together with a report in writ- 
ing setting forth a review of the cause and the essential 
facts of the matter,” were violated by the Excise Com- 
missioner, and by appellees. Without compliance with 
the statute, the action of appellees arbitrary and 
capricious, and ultra vires. The statute requires ap- 
pellees to make a finding of basie facts, enjoining on 
appellees the duty to report the essential facts of the 
matter. Here is an instance of a requirement of a find- 
ing of fact by an administrative tribunal. 


Appellees having acted in an adjudicative eapacity, 
their action is void for want of a finding of essential 
facts, required by the statute. 


Where a statute, delegating authority to an adminis- 
trative body, has expressly provided for findings of 
fact, this Honorable Court has consistently held that 
compliance with the statutory mandate is a condition 
precedent to the exercise of the delegated power. See 
Wichita Railroad Co. v. Public Utilities Commission of 
Kai , 260 U.S. 48, and Mahler y. Eby, 264 U. 8. 454. 
In United States v. Baltimore & Ohio Railroad, 293 U. 
S. 454, the Court held invalid an order of the Interstate 
Commerce Commission for failure to make quasi-juris- 
dictional findings of fact. In Panama Refining Co. v. 
Ryan, U.S. 388, the Court required express find- 
ings of fact to be made by the President under a statute 
which required none. In Panama Refining Co. v. Ryan, 
supra, the Court cited Wichita Railroad Co. v. Public 

va, and Mahler v. Eby, supra, 
to substantiate its conclusion, In each of the latter 
cases it was a specific requirement of the statute that 
findings be made, but as Mr. Chief Justice ‘Taft pointed 
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out in Mahler v. Eby, the decision in both cases rests 
‘not only on the language of the statute, but also on the 
general principles of constitutional government. 


While findings of fact in the Panama Refining Co. V. 
Ryan case, supra, are required by the Court in order to 
prevent the President from exercising an unfettered 
discretion, and thus rendering Congressional qualifica- 
tions on his authority ineffectual, the Court also refers 
to “due process of law” as an additional basis of its 
holding. 

Since the statute here involved requires a finding of 
the essential facts, and findings are required by the 
Court on “general principles of constitutional govern- 
ment,” it is respectfully submitted that appellee’s Or- 
der against Appellant, shown in the record of this 
cause, attempting to adjudicate liability for additional 
sales tax, is null and void and must be set aside. 


In the case of Erhardt v. Schroeder, 155 U.S. 124, 15 
Sup. Ct. Rep. 45, the Court held that a taxing statue, 
even if not explicitly mandatory, is by the judiciary so 
regarded where literal observance of its terms affords 
substantial protection to a complaining taxpayer; that 
such is a question of importance to the taxpayer be- 
cause frequently errors in taxation may at times be 
corrected only by pointing to a failure of the taxing 
officer to obey a law which might have prevented the 
errors if it had been strictly followed. 


If the State court in the instant case had so construed 
Section 6, Chapter 113, Laws of 1938, and Seetion 1, 
Chapter 150, Laws of 1938, and applied said statutes 
against appellant, the errors complained of here would 
have been corrected. Certainly appellant has done his 
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part; he has pointed to the failure of the taxing officers 
to obey the law. 

In Gully, State Tax Collector v. Jackson International 
Company, 165 Miss, 103, the State court laid down this 
rule, citing a number of cases 

“The laws are to be strictly construed against the 


taxing power. The power cannot be implied. All 
doubts must be resolved in favor of the taxpayer.” 


In the case against appellant, the State court failed 

to afford the taxpayer the equal protection of the law. 
CONCLUSION. 

The action of appellees, being without and beyond 
the intendment of the legislature, is arbitrary and ca- 
pricious; it violates the Fourteenth Amendment to the 
Constitution of the United States. As construed and 
applied here, Section 6, Chapter 113, Laws of 1938, and 
Section 1, Chapter 150, Laws of 1938, violate the con- 
stitutional rights of appellant, the statutes of the state 
conflict with the due process clause of the Constitution 
of the United States, and this Honorable Court should 
not abdicate its right to declare said statutes unconsti- 
tutional, null and void, and set aside the Order made by 
appellees and the judgment of the Supreme Court of 
the State of Mississippi. This Honorable Court is re- 
quested to grant Appellant's Petition for Rehearin; 
so that the judgment of the Supreme Court of Missis- 
sippi may, on further consideration, be reversed and 
that right and justice may be done in the premises. 

Counsel for appellant asks the indulgence of this 
Honorable Court for going to such length to extend his 
views as to why he believes appellant is entitled to a re- 
hearing, and finally to a reversal of the final judgment 
of the Supreme Court of Mississippi. He believes, how- 
ever, that he would fail in his duty to his client if he 
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were to pass up the opportunity afforded by the prac- 
tice of this Court to permit submission of a brief on 
Petition for Rehearing. 

Because Counsel believes that this Honorable Court 
has jurisdiction of this apeal from the Supreme Court 
of the State of Mississippi, under the provisions of Sec- 
tion 237(a), of the Judicial Code, as amended, and last, 
but not least, on Certiorari, under the provisions of 
Section 237(b) of the Judicial Code, as amended, and 
that the papers whereon the appeal was allowed may 
be treated as an application for Writ of Certiorari, un- 
der the provisions of Section 237(c) of the Judicial 
Code, as amended, he urges the Court to examine the 
record, with particular reference to the matters and 
things involved in this Cause No. 1118, urged by him, 
and grant his Petition for Rehearing. Another urgent 
reason for his petition for rehearing in this cause, is 
that Counsel for appellant understands the decisions of 
this Honorable Court to hold that where an appeal to 
the Supreme Court of the United States is allowed by 
statute, equitable relief by a three judge Court will not 
be granted, under Section 266 of the Judicial Code, as 
amended by the Johnson Act, without first exercising 
such right of appeal and certiorari, and because he 
wishes to avoid the prosecution of a second, or a third, 
sult. 

Counsel for appellant, therefore, respectfully pre- 
sents his petition for rehearing, and prays that the 
Court will grant such petition, on such grounds, and 
confined to such questions, as the Court may deem meet 
and proper in the premises. 


Albert Sidney Johnston, Jr., 
Counsel for Appellant, Petitioner 
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SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 1941 


No. 1113 


EDDIE J. VIATOR, 
Appellant, 
vs. 
STATE TAX COMMISSION OF MISSISSIPPI, ET AL, 
Appellees. 


MOTION FOR LEAVE TO FILE AMENDED JURISDIC- 
TIONAL STATEMENT. 


Comes the Appellant, through undersigned Counsel, a 
respectfully moves the Court for leave to file an Amended 
Statement herein, so as to more fully and 
tely, and completely, show the substantial Federal 
jus involved in this appeal, the manner in which such 
questions are substantial, and a statement of the grounds 
upon which it is contended the questions involved are sub- 
al, as Required by Rule 12, par. 1. 


Respectfully submitted, 


Ausenr Stpxey Jorsto! 
Counsel for 


ty 
ppellant. 
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SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 1941 


No. 1113 


EDDIE J. VIATOR, 
Appellant, 


STATE TAX COMMISSION OF MISSISSIPPI, BT AL, 
Appellees. 


AMENDED JURISDICTIONAL STATEMENT. 


May Ir Phease tHe Counr: 


‘The appellant in support of the jurisdiction of this Court 
to yeview the above entitled cause on appeal respectfully 
represents: 

A. 
Statutory Provision Sustaining Jurisdiction. 


The Act of February 18, 1925 
43 Sta : (United States Code, Title 


Chapter 229, Section 1, 
8, 8 
1 Code is 


843), provides that Section 237 of the Judie 
amended to read in part as follows: 


“$0 judgment or decree in any suit in 
the high State in which a di jon in the suit 
could be had, where is drawn in question the validity of a 


4 


te of the United States, and the decision Is 


treaty or statu | 
or where is drawn in question the valid- 


against its validity ; 
‘ty of a statute of any State, on the ground of its being 
repugnant to the Constitution, treaties, or laws of the 
United States, and the decision ‘s in favor of its validity, 
may be reviewed by the Supreme Court upon a writ of error. 
The writ shall have the same effect as if the judgment or 
decree had been rendered or passed ina court of the United 
States. The Supreme Court may reverse, modify, or affirm 
the judgment or decree of such State court, and may, in its 
discretion, award execution or remand the cause to the court 
from which it was removed by the writ.’’ 

The statutory provision believed to sustain the jurisdic- 
tion of the Supreme Court of the United States, to review 
the above entitled cause on appeal, is, therefore, Sec. 2 
(a) of the Judicial Code, as amended by Act of Feb. 15, 
1925, Chapter 229, 43 Stat. 956, 958. 

The Statutes of the State of Mississippi, the validity ot 
which is involved, are Chapter 113, Laws of 1938, known as 


i 


the Sales Tax Law of Mississippi, Sections 6 and 12, and 
Chapter 150, Laws of 1938, Section 1, which statutes, and 
the particular sections thereof mentioned here, are to be 
found at pages 94, 95, — and —, of the General Laws of 
Mississippi of 1988, where Sections 6 and 12 are set out, 
and at pages 346, 7, 8, and 349 of the General Laws of Mis- 
sissippi of 1938, where Section 1, amending Section 2 of 
Chapter 119, Laws of 1932, is fully set out, the particular 
provisions of Section 1, Chapter 150, Laws of 1958, the 
validity of which is involved, are to be found at pages 545 
and 349, General Laws of Mississippi of 1938, said Sections 
being in the following language, viz: 

‘“See. 6. Be it enacted, that section 8 of chapter 119, laws 
of 1934, as amended by chapter 158, laws of 1936, be and the 
same is hereby amended so as to read as follows: 


Taxpayer must keep record 
duty and power of commis 


failure to make roturns— 


ionor. 


“Tt shall be the duty of every person enge 


ing or con- 
tinuing, in this state, in any business tor whieh a privilege 
tax 


imposed by this aet to keep and preserve adequate 
records of the gross incon 


4vOss receipts OF ErOSs pro- 
4 


sds of sules of such business and such other books or ac- 
counts as may be necessary to determine the amount of tas 
for whieh he is liable, under (he provisions of this act, 
which said records shall be adequate in substanee rather 
than form, to conform to the requirements and regulations 
promulgated by the commissioner; and all of such records 
shall be written in the English langnage. And it shall be 
the duty of every such person to keep and preserve, for a 
period of two years, all invoices of goods and morehandise 
parehased for resale, and all such books, invoices and other 
records shall be open for examination at any time, by the 
commissioner or his duly authorized agent. 

“The records provided for in this section shall be kept 
at the taxpayer's principal place of business within this 
state, and failure to keep sueh records shall subject the per- 
flim to all the penalties of this act, 

“Tf adequate records of the gross income, gross receipts 
eeposs proceeds of sales are not maintained or invoices 
lod herein, the commissioner may make 
L returns and assessments from the best informa- 
notice by registered mail of 
such returns and assessments, and such returns and assess~ 
jneuts shall be prima facie correet for the purpose of this 
act, and the amount of shown due thereby shall be a 
lien awainst all the property of the taxpayer until dis- 
charged by payment and if such tax be paid within ten days 
atter notice hy the commissioner, then there shall be added 


sou So 


preserved as prov! 
iudditiona 
ailable, and shall si 


tion aw 


ton per centum as damages and interest at the rate of one 


6 


month from the time such tax was due until 


not made within ten days after de- 
there may be added 


per centum per 
paid. If payment be ude 
mand therefor by the commissloner, a, 
twenty five per cent for the first offense and fifty per cent 
for subsequent offenses as ¢ | 

at the rate of one per centum per month on the tax from 
the time such tax was due. Provided, however, in the event 
such taxpayer, with ten days from the date of such notice, 
shall by petition in writing state that said return 1s In- 
correct, the commissioner shall grant a hearing on such 
petition and investigate that question fully before proceed- 
ine further under this section.’ 


lamages together with interest 


Section 12, provides, in substance, that the commissioner 
or his authorized agents, may examine any books, papers, 
record, or other data bearing upon the correctness of any 
return, or for the purpose of making a return where none 
has been made, as required, including the records of any 
common carrier, bank, wholesale or retail dealer in any 
kind of merchandise, doing business in the state of Muissis- 
sippi, whether in regard to his own or another’s return, 
and authorizes the commissioner to require the attendance 
of any person and take his testimony with respect to any 
such matter, with power to administer oaths to such person 
or persons. 

Section 1, Chapter 150, Laws of 1938, reads as follows: 


‘Section 1. Be it enacted by the Legislature of the State 
of Mississippi, That section 2 of chapter 119, Laws of 1952, 
be amended to read as follows: 

“The governor shall designate the other associate com- 
missioner as ‘excise commissioner’, who shall be selected 
from the state at large, and who shall preferably, though 
not necessarily, be an attorney at law. 

“Tt shall be the duty of the excise commissioner to fa- 
miliarize himself with the laws imposing income, sales and 


other taxes adiuini. 
sion, He shall lave eh: 
of the chairman to the entire commission, shall arrange 
the time and place of be ypeals, and. shall pro- 
vide for the preparation and presentation to the coumis- 
sion of all evidence, documents, and other matters neces- 
and proper for a decision on the matters and questions 
involved in the appeal. The ¢ sioner shall, 
When necessary, direct and supervise the preparation of 
to be filod in any court of the state, When di- 
ed by the other members of the ¢ 
to by the appealing taxpay hold a hearing on 
froma decision of the chairman at the time and 
vod fo, and at sueh hearing shall take the testi- 
of witnesses, verbally, ov in writing, take depositions, 
and shall have the power the production of books 
and other records and papers whieh the chairman is au- 
thorized to demand ov examine, and he shall have authority 
to make copies of same, At the conclusion of the hearing, 
the exeise commissioner shall submit all written evidence, 
documents, yrds tnd other pertinent information to the 
other members of the commission, together with a report 


ered by the chairman of the eommis- 


any ree 


Winission, and agreed 


EE, 


place 


mon 


in writing setting forth a review of the cause and the essen- 
tial facts of the matter. Whereupon the whole commission, 
if the appealing taxpayer assents thereto, shall render it 


decision on the appeal; but if the taspay 
thor hearing on the cause, the whole comm 
the appeal at its office in the expitol, * * 7" 


desires a fur- 


B. 


Date of the Judgment and Application for Appeal. 


The date of the j 


pent souzht to be reviewed is Janu- 
westion of error was filed by appellant, 
error was overruled by the Supreme 


% 


Q, 1942. Petition of ap- 


* Mississipp! february 
Court of Mississipp!}, 0” I . , ie 
he Supreme Court 0 


pellant for allowance of appeal to { | ee 

:, acc ane - assignment oO 
the United States, accompanied by assh lia ! 
reversal, was presented to the Chief Justice 


errors 
‘ayer tor 
oan Court of Mississippi, 1m his office im _ City 
of Jackson, Mississippi, on Monday, Mareh 9th, 1942, and 
the appeal was allowed. 
C. 
Nature of Case and Rulings Below. 

This is a proceeding to collect additional sales tax from 
appellant for the years 1937 and 1938, pursuant to the au- 
thority of Section 6, Chapter 113, Laws of 1938. Follow- 
ing receipt of the registered notice, required to be mailed 
the taxpayer, by said Section 6, appellant filed his written 
petition and prayed for the hearing provided by the statute, 
asking appellees to investigate the matter fully before 
proceeding further under the section. Appellant raised 
the question of jurisdiction of appellees to make the addi- 
tional assessment, without first showing he had failed to 
preserve invoices for a period of two years, or maintain 
adequate records. He moved to quash the assessments, 
else that they be abated until the statutory duties enjoined 
on appellees were fully discharged. The hearing was 
eranted, but appellees refused to investigate the matter 
fully, and said they would not investigate it fully or at all. 
No record was made of the testimony of appellant and the 
witnesses introduced by him, which testimony showed the 
additional assessments were not made trom the best in- 
formation available, as required by the act, but by compari- 
son, appellees comparing the business of appellant for the 
vears 19387 and 1938, because of which the additional assess- 
ments are made, with the business of other merchants in 
Gulfport, Mississippi, in the year 1939, and which testi- 
mony further showed that appellees made the assessments 


against appellant purposely high to lake eare of whatever 
they might be able to find. Such testimony was not con 
tradicted and not denied: in fact if was not even disputed. 

ovidence was introduced by appellees, no books, records 
ov other papers, and no depositions were taken, and nothin 
whatever was introduced in evidence. At the conclusion of 
the hearing, before the excise commissioner, as provided 
ly Section 1, Chapter 150, Laws of 1938, such Excise Com- 
inissionor failed and vofused to submit written evidenee, 
docaments, 1 


yrds and other pertinent information to the 
other membors of the Commission, together with a report 
in writing setting forth a review of the eanse and the e 
tial facts of the a There was nothing done that r 
motely resembles ne, and certainly the duty. en- 
joined on appellees by the statute to investigate the matter 
fully, to subpoona witnesses, examine books, records and 
other data, and at the conclusion of the hearing, to submit 
all written evidence, documents, records and other perti- 
nent information to the other members of the commission, 
towother with a report in writing setting forth a review of 
the cause, and tho essential facts of the matter, was not 
formed. Tt is contended by appellant here that the stat- 
rites referred to, as construed and applied by appellees and 
the Supreme Court of the State of Mississippi, in this eans 
deprive 


ni 


ppellant of due process of law, and violate the 
Fourteenth Amendment to the Constitution of the United 


involved ave substantial in that the statutes, 
as eonstrned and applied by appellees, in which they were 
upheld hy the Supreme Court of Mississippi, deprive appel- 
lant of that due process which the legislature intended, 
and whieh it was the intention of the Fourteenth Amend- 
qurd awainst impairment by state action. Said 
statntes were so construed and applied, that appellees were 
permitted to proceed against appellant without subpoen: 


ment te 


10 
. ’ \ M bY ry ) 4gn b} {? \OSI- 
for witnesses, without the documents, e\ idence and de} 


tions provided by the statutes, without | 
ease he was required to 


being required to 


inform appellant of the state of 3 
meet and defend, without a record of the proceedings, and 
without a finding of fact, setting forth a review of the cause 
and the essential facts of the matter, contrary to the ex- 
press provisions of Sections 6 and 12, Chapter 113, Laws 
of 1938, and Section 1, Chapter 100, Laws of 1938, and thus 
said statutes, as construed and applied, deprive appellant 
of due process of law, guaranteed by the Fourteenth 
Amendment to the Constitution of the United States. The 
questions involved are, therefore, substantial. Without 
compliance with the statutes, as enacted by the legislature, 
appellees in this cause were permitted to make the addi- 
tional assessments against appellant. Appellant was de- 
prived of the opportunity to know the state of the case 
against him, given no opportunity to defend himself, and 
the action of appellees was, hence, arbitrary and capricious. 
To permit appellees to collect the amount of the said addt- 
tional assessments, will take the property of appellant 
without due process of law. 

From the time of filing his petition, following receipt of 
the registered notice of the additional assessments for sales 
tax, appellant attacked the constitutionality of Section 6, 
Chapter 113, Laws of 1938, Section 12, Chapter 113, Laws 
of 1988, and Section 1, Chapter 150, Laws of 1938, of Mis- 
Sissippl, as’ construed and applied by appellees, in proceed- 
ing against him arbitrarily and without due process. ‘The 
questions involved in this cause are substantial, the Fed- 
eral question being whether the action of appellees deprive 
appellant of due process of law, guaranteed by the Four- 
teenth Amendment to the Constitution of the United States. 
The statutes themselves, if properly construed and ap- 
plied, may be constitutional, except as to the delegation of 
legislative power, later to be covered in this Amended 


W 


Statement of Ju 
tered Mail, hearin: 
and reeords a 
a report in w 
the 
not 
the 


sdiction, provid 


tor Notice by R 
introduction of evidence, documents 
other data, summoning witnesses, making 
ng setting forth a review of the canse and 
sential facts of the matter, Here the procedure was: 

provided by the statutes. Appellees so constrned 
statutes that they were not required to afford appellant 
equate hearing, refused hin subpoenas, a record of 
the cause, refused to investigate the matter fully, or at all, 
writing setting forth a review of the ewuse and 
the essential facts of the matter, They eonstrned the stat- 
quiring them to introduce ev Appel- 
lant contends he was not afford hin the 
ineaninw of the statutes, that no fair and adequate hearing 
was held by appellees, and the assessments are void on 
their face for want of evidence to support them, and a 
findine of fact by appellees npon which the court ean pass 
judgment, or know what was before the State i 
sion of Mississippi, and upon what the additional asses 
jnents against appellant were, and are, founded, beyond 
the naked charge that appellant owes additional sales tax 
to the State Tax Commission of Mississippi. 

The Federal question presented by the record of this 
cause was raised by pleas in abatement, R. 20,1 Motions to 
J, R. 20, Special xceptions, R. 
ys. 1 to 10, inclusive 
sive, R. 20, Motion for Bill of Particulars, KR. 20, Interroga- 
tories, R. 20. 

Appellant's motion for Bill of P: 
rnled by appelle 


a report 


nites as not 


ed a hearing wi 


qu 


|, Objections 


rticulars wi 


and his interrogator refused 


1AM rete 
the 


nees to the record are to the pages of the certified transeript 
inprinted record prepared by the Clerk of the Supreme Court of 
and on file with the Clerk of this Court, The revowt has 
en printed. 


12 


The Objections to the Order of May 24, 1940, appear at 
R. 25 through R. 30. 

The Objections to the Order of January 12, 1940, appear 
at R. 45 through h. 45. 

The Special Bill of exceptions requested by appellant, 
and refused by appellees, appears at R. 31 through R. 36. 

Plea in Abatement appears at R. 62. 

Amended Plea in abatement appears at R. 07. 

Motion to quash assessment appears at Rh. 70. 

Amended motion to quash assessment appears at Rh. 60. 

Interrogatories propounded by appellant appear at R. 54. 

Motion for Bill of Particulars appears at R. 86. 

The Federal question involved in this cause was further 
presented by Petition for writ of certiorari, filed in the Cir- 
cenit Court of Hinds County, Mississippi, R. 4-18. The Fed- 
eral question was again presented in the Supreme Court 
of Mississippi, by Assignment of Errors, R. 168-171, and 
by Suggestion of Hrror, R. 172-178. 

Appellant appends to this statement of Jurisdiction copy 
of the opinion of the Supreme Court of Mississippi, affirm- 
ine the Cireuit Court of Hinds County, Mississippi, ren- 
dered January 12, 1942. Appellant also appends to this 
Statement of Jurisdiction copy of Per Curiam request of 
the Supreme Court of Mississippi for additional brief on 
the Federal question involved in this cause. 

Appellees ignored the Federal question. The Cireuit 
Court of Hinds County, Mississippi, pretermitted decision of 
the Federal question, but delivered no written opinion. The 
Supreme Court of Mississippi, as shown by copy of the 
opinion of the Court appended to the original Statement of 
Jurisdiction filed herein, disposed of the question by hold- 
ing that ‘‘The assessment here made by the Chairman of the 
State Tax Commission sufficiently complies with these re- 
quirements, it became thereby prima facie correct, and the 
taxpayer was given an opportunity both by the Chairman 


of the Commission and by the Tax Commission itself to 
rative by evidence the frets on whi 
wd. The Order of the St 
simply one approving the 


hy the assessment Was 
vie Tas Commission being 
assessinent made by its Chair- 
jnan, it was not necessary for it to again set forth the fets 
on whieh the assessiient wi 


sy 

As shown hy the record of this cause, the assessments 
have no foundation in fact. The Court supposes what does 
hot exist. Nothing was introduced ov shown by appellees. 
‘o veport in writing was made setting forth a review of the 
cause and the essential facts of the matter, required by 
Seetion 1, Chapter 150, Laws of 1988, beewnse such essen 
tial facts do not exist, 

Tho Supreme Court of Mississippi disposed of the con- 
tention of appellant, that Orders of Quasi-judicial coum 
sions and bodies must be supported by a finding of b: 
faets; otherwise they are unconstitutional, null and void, 
aid violate the Due Process Clause of the Constitution of 
the United States, and See, 14 of the Constitution of Missis- 
sippi, by holding as quoted above, 

Tho other contentions of appellant, that appellees pro- 
Jol awainst him arbitrarily, and denied him due process 
of law. guaranteed by the Fourteenth Amendment to the 
Constitution of the United States, were ignored by the Su- 
preme Court of M 
Cont. 

Cases sustaining the jurisdiction of the Supreme Court 
of the United States to review this enuse, relied upon by 
appellant, are the following, in brief’: 

American Sugar Refining Co. ate of Louisiana, 
21S. Ch 43, 179 U.S. 89, 49 Le Bd. 4 
Southern B. Co. ¥. Schuyler, 27 U.S, 601, 611, 57 Le. 
Kd. 662, 669, 33:8. Ct. 277; 
Norfolk, ote. R. Co. v. Conley, 

Kd. 745 


sissipp 


as shown by the opinion of the 


6 US, 605, 3 


oS. Ct. 


14 


Albers Commission 


Kansas City Southern R. Co. Vv. HH. snes 
('o.. 223: Us Soa 73, 591, 593, 56 L. Ed. 556, 560, DOD, 
29-6. Ot. 310; 

Merchants’ Nat. Bank v. Richmond, 956 U. 
a (Ct. 619, 65 L. Hd. 1135: 

Fiske v. State of Kansas, 974 U. 8. 380, 71 L. Hd. 1108, 
47 S. Ct. 690; 

Northern Pac. Ry. Co. V. Department of Public Works 
of Washington, 968 U.S. 39, 69 L. Hd. 836, 45 8S. Ct. 
412 

Southern Ry. Co. v. Virginia, 290 U.S. 190; 

Londoner v. Denver, 210 0. as Ys F 

Fallbrook Irrigation District v. Bradley, 164 U.S. 112, 
Wat 

Wichita R. dé Light Co. v. Public Utilities Commission 
of Kansas, 260 U.S. 48; 

Mahler v. Eby, 264 U.S. 32; 

Greene v. Louisville & Inte rurban R. R. Co., 244 U.S 
499, 508; 

Bi-Metallic Co. v. Colorado, 239 U.S. 441; 

Ohio Bell Tel. Co. v. Public Utilities Commission of 
Ohio, 301 U.S. 292; 

Pacific States Box & Basket Co. v. White, 296 U.S. 176; 

Chicago, Milwaukee & St. Paul Ry. Co. v. Minnesota, 
134 U.S. 418, 33 L. Ed. 970, 10 8. Ct. 462; 

Ohio Valley Water amet v. Ben Avon Borough, 2538 U.S. 
987, 64 L. Ed. 908, 40 8. Ct. 927. 


QS 635, 41 


It is further the contention of appellant that Section 6, 
Chapter 113 of the Laws of Mississipp1 of 1938, is unconsti- 
tutional, null and void and violative of the due process 
elause of the Federal and State Constitutions and the equal 
protection clause of the Constitution of the U nited States, 
in that it permits the Chairman of the State Tax Commis- 
sion to proceed without benefit of compulsory process for the 


ional sales 
the Four- 
teenth Amendment of the Constitution of the United States 
to the rights of appellant in that it permits the additional 
essinent attempted to be enforeed against ap- 
pollant without the benefit of written evidence, without re- 
we his inter 


to be answered and a bill of par- 
rs to be furi and, further Seetion 6, Chapter 
113, Laws of 1938, permitting appellees to make additional 
yeturns and assessments from the ‘best information, 
able’? without defining and limiting the power and 
of the appellees, vests les ion with appellees, 
und is an attempt to delegate legislative prerogati 
appellees, and said section, and particnlarly said provision, 
is unconstitutional, null and void. 


The inferior administrative tribunal ignored and over- 
ruled appellant's pleas in abatement and motions to qu 
ising all of these questions, which substantial, and the 
appellate court ignored the contention of appellant, and, 
is shown by the opinion of said court, pretermitted a deei- 
sion on said matters. The questions presented here were 
brought to the attention of the Supreme Court of Mis 
through petition for writ of cer 


ippi 
jovani (R, 448) and by 
nment of errors (R. 168-171) filed in said court and 
printed briefs on behalf of appellant in Cause No. 
on the docket of said Supreme Court. ‘The dee 
Court relied upon by appellant to sustain bi 
this Court has juvi 


ssi 


ions of this 
contention that 
diction to review his attack upon the 
provision of Section 6 of Chapter 113 of the Laws of 1938 
of Mississippi, permitting appellees to make additional sales 
tay assessments trom the ‘est information available” are 


the follow; 
Wilson v. Eureka City, 173 U.S. 


16 
Green v. Lowsville d: Interurban R. fi. Co., 244 U.S. 
499, 508; ee 
Chicago Great Western Ry. Co. v. Kendall, 266 U. 5. 
94, 97-98. 


Appellant submits that the question above presented is 
substantial in that appellees, under the statute, are permit- 
ted to make additional assessments against appellant with- 
out rule, norm, or formula, and the statute does not define 
the meaning of ‘‘best information available’’, and what 
might be the best ‘nformation available in one case would 
be materially different in another, and thus several yard- 
sticks for measuring additional sales taxes would be avail- 
able to appellees. Appellant raised the question in the lower 
court and again in the Supreme Court of Mississipp1, 
through his petition for writ of certiorari, shown at pages 
10 and 11 of the record, and again at R. 13-17. 

Appellant submits that the questions presented, showing 
jurisdiction of this Court to review the judgment of the 
Supreme Court of Mississippi on appeal are substantial ; 
they present a Federal question. The Supreme Court ot 
Mississippi has not passed upon the contention of appellant, 
in this or other cases, and the decision of the Supreme Court 
of Mississippi in the case appealed to the Supreme Court of 
the United States is contrary to the decisions of the Su- 
preme Court of the United States, and because of the Med- 
eral questions involved this Court has jurisdiction to decide 
and is free to pass upon all controverted issues whether or 
not they involve Federal questions, and the permissibility 
of delegation of power may thus be deliberated and, in the 
absence of controlling State decisions, will be determined 
as an origmal proposition. The case relied upon by appel- 
lant to sustain the jurisdiction of this Court upon this last 
proposition 1s: 

Yick Wo v. Hopkins, 118 U.S. 356. 


W 

We respectfully submit that this Court has jurisdiction 
of this appeal by virtue of Section 237 (a) of the Judicial 
Code as amended by the Act of February 18, 1925. 


Respectfully submitted, 


Arnent Stuvey Jonsson, dt, 
Counsel for Appellant. 
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APPENDIX ‘‘A’”’. 
IN THE SUPREME COURT OF MISSISSIPPLH. 
No. 34,664. 
In Bane. 


Hoppe J. VIATOR 
Vs. 
Spare Tax Commission, et al. 


Per CurIAM: 


One of the appellant’s contentions is that *‘Orders of 
Quasi-judicial commissions and bodies must be supported 
by a finding of basic facts; otherwise they are unconstl- 
tutional, null and void, and violate the Due Process Clause 
of the Constitution of the United States, and Sec. 14 ot 
the Constitution of Mississippi.’’ 

The Court desires briefs addressed and confined to the 
question thus raised. The briefs should discuss the follow- 
ing questions: 


1. Is that State Tax Commission a quasi-judicial com- 
mission or a mere administrative agency? 


2. What ‘‘finding of basic facts’? should, but does not, 
appear in the order of the State Tax Commission here in 
question? 


3. What provision of the Constitution, or of a statute, or 

p : : 
rule of the common law requires such a finding to appear in 
the order of the commission? 


4. Does the fact that the order here in question is one 
assessing property differentiate it, in so far as the question 
here under consideration is concerned, from other orders 
of an administrative agency? 

o. May the recitals in the last notice, the notice being 
framed by the Commissioner himself, be considered as a 
part of the order, and as sufficient to supply recitals, which, 


ww 


according to appellant’s apparent contention, ought to have 
been a part of the order itse 


other questions should be disenssed in these brie! 

The brief of counsel for the appellant to be filed on or 
before October 10, 1941; the reply thereto by counsel for 
the appellee to be filed within one week after the filing of 
the brief for connsel for the apy the rejoinder of 
counsel for the appellant to be filed within five days after 
the filiuy of the brief of counsel for the appellee. These 
dates may be changed by written agreement of counsel filed 
with the clerk of this Court; copies to he served in accord- 
ance with the rules of this Court. 


APPENDIX '‘B"’. 


IN THE SUPREME COURT OF M 
No. 34,664. 
(Opinion Rendered January 12, 1942) 
14840. In Bane. 
Eom J. Viator 
vs. 
Stare Tax Comansstoy, et al. 
Sura, C.J. 


‘This is an appeal from a judgment affirming an order of 
the State Tax Commission approving two additional sales 

ix assessments against the appellant. ‘The assessments 
were made by the Chairman of the State Tax Commission 
under the provisions of Sections 5 and 6, Chap. 113, Laws 
of 1938, and were approved by the State Tax Commission 
on an appeal to it, 

Section $ of that statute provid 
shall be awarded by 


that “No injunction 
any Court or Judge to restrain the 


20 
collection of the taxes imposed by this act or to restrain 
The appellant says that this 


the enforcement ol this act. ) ! | | ig 
Seetion 159 of the State's 


provision of the statute violates ection Lo : 
Constitution which prescribes the jurisdiction of the chan- 
cerv court. This may or may not be true, but we are nol 
‘alled on to determine it for the reason that if this section 
of the statute does run counter to the Constitution, that fact 
would have no effect on the remainder of it, which would 
remain in full foree and effect. 

Another of the appellant’s complaints is that ‘there 1s 
no presumption in favor of the validity of an order unless 
there is evidence to support such order.’’ The order re- 
ferred to is that made by the Tax Commission approving 
this assessment. Whether this order of the State Tax Com- 
mission is supported by evidence was not before the court 
below and is not before us here, for the reason that under 
Sections 72 and 73, Code 1930, the court to which a case 
has been removed by a writ of certiorari is ‘‘confined to the 
examination of questions of law arising or appearing on 
the face of the record and proceedings.’’ Federal Credit 
Co. v. Zepernick Gro. Co., 153 Miss. 489, 120 So. 173; Hamuil- 
ton v. Long, 181 Miss. 627, 180 So. 6lo. 

Three of the appellant’s remaining complaints necessary 
to be considered are: 


1. State Tax Commission has only such jurisdiction as 
conferred by Statute. In the case of additional assessments 
for sales tax, such can be made only for failure to keep ade- 
quate records and preserve invoices tor a period of two 
years. Unless jurisdictional facts appear of record, the 
State Tax Commission has no jurisdiction to make an addi- 
tional assessment for sales tax. 


2. The claim that taxpayer kept records and preserved 
invoices for a period of two years, is a denial of an essential 
jurisdictional fact, and before the State Tax Commission 
could proceed under the law, jurisdiction to make the addi- 
tional assessment must be proven by appellees, and must 
affirmatively appear of record. 


3. Orders of Quasi-judicial commissions and bodies must 
be supported by a finding of basic facts; otherwise they are 


2 


mi 


mnstitutional, null and void, and violate the Due T 
ase of the Constitution of the United States, and See. 
of the Constitution of Mississippi. 


These three complaints will he consi¢ 
Under Sections 4, 5, and 6, Chap, 11 
the duty of a person liable to the tax imposed on s 
property to make a return to the chairman of the State 
"Tax Comission, on prescribed forms, of all eash and credit 
los made by him. When this is done, the chairman of (he 
Commission, designated in the statute, and will hereinafter 
so he, the Commissioner, is charged with the duty of 
Cuniminine into its correctness. In so doing, he may exam- 
ine the books and other records of the taxpayer, if any 
(See, 6), and (See, 12) ‘any bool pers, record, or other 
data beaving upon the ec of any return * * * 
inehudi he records of any common carrier, bank, whol 
sile or i) dealer in any kind of merchandise, doin 
business in thisstate, * * * and may require the atten 
ance of any person and take his testimony with respect to 
any such matter, with power to administer oaths to such 
son or persons.” Tf (See. 6) adequate records of his 
snot kept by the taxpayer, the Commissioner 
crmine the correctness of the taxpayer's return thereof 
mi the best information available.” Tf the Comm 
sioner finds that the taxpayer's return of the amount of his 
nv it should he, it becomes his duty to make 
urn or assessment of the amount of the 
When this is done, he must xive the 
tten notice thereof by registered mail, and, if 
oy makes no objection thereto, the return or 
ment becomes final, If, however, the taxpayer so. 
ven a hearing on the assessment by 
pimissioner, and ssatisfied with the result 


«dl Lowet he 
Laws of 1 


an additional 
{uxpayer’s sales. 
taxpayer W 

the ta: 


(hereof, he may appeal (Sec. 8) therefrom to the State Tax 
Commission which, after a full hearing and consideration 


of the evidence introduced by the taxpayer, must either 
Approve, disapprove, or modify the assessment, This pro- 
cedure was here followed. 

Two additional returns or assessments were here made 
by the Commissioner on blank forms prescribed for that 


6)s) 


the statute not requiring such to be entered on 


an assessment roll. One of these returns, after setting 
forth the taxpayer’s name and address, recites : “An ex- 
amination of your records made 1 accordance with See- 
tions 7, 8, and 18 of the Sales Tax Law of 1932 as re-enacted 
and amended, for the period from January 1, to December 
31, 1938 indicates an additional tax due thereon in the 
amount of $1,606.64 arrived at as follows.”’ It then sets 
forth the amount of sales theretofore reported by the tax- 
payer and the amount thereot found by the Commissioner, 
‘n addition to that returned by the taxpayer, with this nota- 
tion, ‘‘prima facie assessment, same having been made 
from the best information available.’’ It then sets forth 
the amount of taxes due on the sales by the taxpayer. The 
notice by registered mail to the appellant of this additional 
return is, in part, as follows: ‘‘ You are hereby given notice, 
by registered mail, of the hereinafter assessments made 
against you from the best information available in addition 
to the previous returns and payment of sales tax hereto- 
fore made by you for the periods January 1, 1937, to De- 
eember 31, 1937 and January 1, 1938 to December 31, 1938, 
by reason of the fact that the records kept by you were not 
adequate to determine the amount of tax for which you were 
heretofore liable, which said amended and = additional 
assessments are as shown by copies of returns and assess- 
ments hereto attached for the said respective vears.’’ The 
other assessment was for the year 1939, and it and the notice 
were similar to the above. The order of the Tax Commis- 
sion simply approved the assessments and stated the 
amount of the tax due thereon. 

The right and duty of the Commissioner to make an addi- 
tional return or assessment of the taxpayer’s sales in ad- 
dition to that returned by him, is not dependent on the 
failure of the taxpayer to keep adequate records, and the 
only effect of the provision as to inadequate records in 
Section 6 of the statute is to permit the Commissioner, 
when the taxpayer’s records are inadequate, to determine 
the correctness of the return made by him ‘‘from the best 
information available,”’ 


purpose, 


The Chairman of the State Tax Commission poss 
only such powers as are conferred on him by statute © 
pressly ov hy implication, and he can make an additions 
sules tax assessinent in only such cases as the statute pei 
inits, He possesses in this vespeet a special and limited and 
Hot A general jurisdiction, A tribunal or officer exereising 
4 special and limited jurisdiction ean aet only when the facts 

ist which invest him with authority to act, and these 
facts, in their ultimate and essential aspects, here the addi- 
tional assessment and the grounds for making it, must be 
disclosed hy the order made thereon, ‘The assessment here 
inade by the Chairman of the State Tax Commission suf 
ficiently complies with these requirements, it became 
thereby prima facie correct, aud the taxpayer was given 
an opportunity both by the Chairman of the Commission 
and by the Tax Commission itself to negative by evidence 
the facts on which the assessment was based. The order 
of the State Tax Commission being simply one approving 
the assessment made by its Chairman, it was not necessary 
for it to again set forth the faets on which the assessment 
was made. 

Afirmed. 
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SUPREME COURT OF THE UNITED STATES 


GULF REFINING COMPANY, 
Petitioner and Appellant Below, 
vs. 


MARK C. WALKER & SON COMPANY, 
ET AL, 
Respondents and Appellees Below. 


GULF REFINING COMPANY, 
Petitioner and Appellee Below, 


vs. 


CHARLES WEAVER & COMPANY, INC. 
Respondent and Appellant Below. 


PETITION FOR WRIT OF CERTIORARI TO THE 
UNITED STATES CIRCUIT COURT OF 
APPEALS FOR THE SIXTH CIRCUIT 
AND BRIEF IN SUPPORT THEREOF. 


‘fo the Honorable Harlan FP, Stone, Chief Justice of the 
United States, and the Associate Justices of the 
Supreme Court of the United States: 


The decisions sought to be reviewed are Gulf Re- 
vy. Mark €. Iker & Sou Company, et al, and 
& Company, Ine. v, Gulf Refining Com- 
pany, 124 Fed. (2d) 420 (6 C.) decided January 8, 1 
40 of the Judicial Code is believed to sustain 


the jurisdiction of this eourt 


fining Ci 
Charles Weav 


Section 


‘) 


— 


SUMMARY STATEMENT OF THE CASE. 


In February, 1989, Gulf Refining Company, petitioner, 
gave Shelby County, Tennessee, a right of way easement 
deed across its land for the construction of a levee (R. 11). 


In March, 1939, petitioner gave Shelby County writ- 
ten permission to fill a eully thirty or forty feet west 
of the levee right of way (R. 84). This gully is the source 
of the litigation. 


The gully, about 25 feet wide and 17 feet deep, was 
spanned by four pipe lines six inches in diameter used 
to pump gasoline from Mississippi River barges to stor- 
age tanks east of the levee right of way. All of the lands 
‘nvolved had been owned and operated for many years 
by petitioner as a river storage terminal. 


In May, 1939, the United States let the levee contract 
and the work of filling the gully to Walker & Son, which 
sub-let, in June, 1939, the work to Weaver & Company. 
Petitioner did not learn these details until after its loss 
hereinafter deseribed. 


A short time before October 13, 1939, the gully was 
filled and the pipes spanning the gully were eovered 
with dirt, the sub-contractor using tractors, bulldozers 
and other heavy machinery. 


The work was done in such a negligent manner that, 
unknown to the petitioner, the lines and supporting con- 
erete beams, reinforced with steel, were greatly damaged 
and the pipe joints were broken as the result of the negli- 
gent use of the heavy machinery in and about the pipes. 


On October 13, 1939, two of petitioner’s barge: 
taining gasoline moored at the floating dock and began, 
about 9 o'clock at night, pumping gasoline through the 
lines, which were in the damaged condition described, 
but unknown to petitioner. A large quantity of gasoline 
was lost (R. 9, 39, 59). 


Petitioner sued Shelby County and the general con- 
tractor in the District Court, and upon later learning 
the gully was filled by a sub-contractor, filed an indepen- 
dent suit against it. The eases were consolidated for 
trial, 


Shelby County was sued for breach of the license and 
easement contracts which, by implieation, imposed the 
duty that due care be exercised in the use of the privi- 
leges therein conferred, In the alternative it was sued in 
tort for the negligence of its agents, servants and rep- 
resentatives who entered and filled the gully in a negli- 
gent manner. 


The general contractor and the sub-contractor were 
also sued in tort for negligence. 


Shelby County filed a motion for summary judgment 
on the pleadings, which the Distriet Court granted, hold- 
ing that there was no privity of contract between the 
County and petitioner for breach of which an action 
could be maintained. The motion was sustained on the 
further ground that the County was not liable for negli- 
gence in the performance of a governmental function (R. 
34), The Circuit Court affirmed. 


There was a trial by jury as to the general contrac- 
tor and the sub-contractor. 
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At the conclusion of the evidence the general con- 
tractor was granted a directed verdict on the theory it 
was not liable for the negligence of its sub-contractor 
(R. 390). The Cireuit Court affirmed. 


There was a verdict against the sub-contractor for 
$9,000.00 (R. 390). The Cireuit Court held the evidence 
‘nsufficient to support a verdict, that the District Court 
should have granted the sub-contractor’s motion for a 
directed verdict, and stated: ‘8747 is reversed’’, which 
means a dismissal of the suit as there was no direction 
for a new trial. 


These conclusions are a total departure trom the settled 
law of Tennessee which the courts below should have 
applied in conformity with the recent decisions of this 
court. 


The decision of the Cireuit Court that the judgment 
against the sub-contractor be reversed and the suit dis- 
missed violates the Seventh Amendment. The reversal, 
if the evidence was insufficient to sustain the judgment, 
should have been for the purpose of a new trial. 


REASONS RELIED ON FOR ALLOWANCE 
OF THE WRIT. 


ie 


(a) The Cireuit Court may not, after a general jury 
verdict for plaintiff, reverse and dismiss the action, but 
must reverse and order a new trial unless at the time ot 
defendant’s motion for a directed verdict, the District 
Court reserved decision thereon until after the jury ver- 
dict. The Seventh Amendment to the Constitution as- 


sures all that ‘‘no fact tried by a jury, shall be otherwise 
reexamined in any court of the United States, than ac- 
cording to the rules of the common law."" 


The Distriet Court made no reservation of its decision 
pending action by the jury, and therefore the Seventh 
Amendment requires that the judgment against the sub- 
eontractor be reversed by the Cireuit Court, if reversal 
is neeessury, for the purpose of a new trial, which the 
Cirenit Court failed to do. The Cireuit Court may not 
reverse and order dismissal of the suit against the sub- 
contractor, 


(b) District Court Rule 50(b) that ‘*the court is deem- 
ed to have submitted the action to the jj subject to 
a later determination of the legal questions raised by 
the motion’ is in and of itself a violation of the Seventh 
Amendment and may not change the result above stated. 
The rules of the common law in effeet when the amend- 
ment was adopted did not contemplate or permit the 
substitution of a fiction (deeming) for an actual and real 
reservation of the trial court's decision on the motion. 


‘The courts may not adopt rules which impair trial by 
jury according to the rules of common law in effeet when 
the amendment was adopted. 


(c) Rule 50(b) has resulted in confusion and confliets 
in the decisions of the Cirenit Courts which should be set- 
tled. It provides further: 


“Within ten days after the reception of a verdiet, 
a party who has moved for a directed verdict may 
move to have the verdict and any judgment entered 
thereon set aside and to have judgment entered in 
acoordance with his motion for a directed verdict.” 


6 
Some circuits have held that filing a motion within 
ten days is not a condition precedent to the right of the 
Circuit Court to reverse the jury verdict and dismiss, 
while others have held it is. 


The sub-contractor at bar did file within ten days of 
the judgment a motion for new trial but not a motion 
for judgment in accordance with its motion for a di- 
rected verdict (R. 391). This deprived the Circuit Court 
of the authority to reverse and dismiss because of the 
rule and the Seventh Amendment. 


[. 


The Tennessee statutes and its courts’ interpretations 
thereof provide that counties may be sued for breach 
of contract, express or implied, whether growing out of 
a governmental function or otherwise. The Federal Courts 
are bound by such decisions, which the Cireuit Court 
failed to follow. 

[L1. 


The Tennessee Supreme Court has held that a county 
may be sued for an affirmative tort committed on pri- 
vately owned lands even though the act grew out of a 
governmental function, The Federal Courts are bound 
by such decisions, which the Cireuit Court failed to follow. 


IV. 


The license contract to fill the gully was founded on 
personal trust and confidence reposed in the licensee, 
Shelby County, and was not assignable, The eveneral con- 
tractor and sub-contractor were as a matter of law the 
agents and servants of Shelby County, for whose negli 
gence the County is hable. 


* 


ve 
‘The general contractor may not escape liability for the 
acts of the sub-contractor as principles governing inde- 
pendent contractors never arise and cannot be applied 
to defeat the landowner’s rights Howing from the grant 
of a license. 


Vi. 

‘The right of way easement deed granted the County 
and its assigns the right to construet and maintain the 
levew thereon, required “that proper and adequate pro 
vision shall he made for (he continued use of the 
pipe lines’? and released the County “its offic 
and omployess {vom any and all damages to the herein- 
before described tract of land, hy reason of constructing 
the aforesaid levees" ete, The Cirenit Court construed 
this to mean “Tt goes no further, in obligating the 
County. than to covenant that the flood control opera- 
tions were not such as to require the displacement ef the 
pipe lines or to interfere with their operations through 
any planned or affirmative acts of the County or the 
contractors.’ This was error because it is not a reason- 
able and fair interpretation of the contract and wholly 
ignores the implied contractual obligation and condition 
that the work be done in a careful and pradent manner, 
Such construction means that so long as the lines were 
not displaced vither the County or contractors could 
negligently damage them without liability. Such # result 
shocks fundamental conceptions of our jurisprudence, 


xisting 
Ss, agent: 


The license contract given later to fill the gully, not a 
part of the levee right of way, is a simple written per- 
mission to the County to do so without elaboration of 
conditions. While the instruments are separated by time, 
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t matter and legal consequences, the Cireuit Court 


subjec | 
ed into the leense the above 


by interpretation, transpos 


quoted parts of the easement and reached the same 


conclusion as to the license contract. Such interpretations 
are erroneous. 
VIL. 

There was an abundance of substantial evidence of 
negligence by the sub-contractor. It was error for the 
Cireuit Court to reverse the judgment entered by the 
District Court on the jury verdict. 


Wherefore, your petitioner prays that a writ of certio- 
rari issue under the seal of this court, directed to the 
Circuit Court of Appeals for the Sixth Cireuit, command- 
ing that court to certify and to send to this court a full 
and complete transcript of the record and of the pro- 
ceedings of that court in the cases of Gulf Refining Com- 
pany v. Mark C. Walker & Son Company, et al., and 
Charles Weaver & Company, Inc. v. Gulf Refining Com- 
pany, Nos. 8746 and 8747, to the end that said cases may 
be reviewed and determined by this court as provided 
for by the statutes of the United States and that the 
judgment of the Cireuit Court of Appeals for the Sixth 
Circuit be reversed in each of said cases, and for such 
further relief as to the court may deem proper. 


Dated the 31st day of March, 1942. 


EDWARD P. RUSSELL, 
Counsel for Petitioner. 
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BRIEF. 


The opinion of the Cireuit Court of Appeals 
on Page 


wppy 
of the record, and is reported in 124 Pod. 
(2d) 420, and was rendered on January §, 


Section 240 of the Judicial Code, 28 0. 
vor Lo sustain the jurisdiction of this 


COA SAT, is 
pound, 


he! 


POINTS AND AUTHORITIES RELIED ON, 
A, 


The Seventh Mimendinent requires that the Cirenit 
Court, upon concluding the evidence insufficient to sus: 
tain a jury verdict, remand for a new trial if there was 
wo motion for a directed verdict and denial thereof prior 
to the jury verdict. Distriet Court Rule 50(b) does not 
the result heeause it violates the Seventh Amend- 


ment. 


Slocum vy. New York Life Insur 
U.S. 474 

nore & Carolina Line y, Redmond, 
United States, 812 U.S, 450 


nee Co, 288 US. 864 


B. 


In order for the Cirenit Court to reverse and dismiss 
for insufficiency of evidence to sustain the jury verdict 
there must have been a motion in the Distriet Court for 
i directed verdict, followed within ten days after the 
reception of the verdiet by a motion for judgment not- 
withstanding the verdict. 


Distriet Court Rule 0(b) 
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(" 
Shelby County 1s liable for breach of its contracts. 


Williams Tennessee Code. Sees. 740, 742 
Wood vy. Tipton County, 66 Tenn. 112 
Madison County v. Gibbs & Dean, 77 Tenn. 385 
McAndrews v. Hamilton County, 105 Tenn. 295 
Claiborne County v. Brooks, 111 U.S. 400 
Oak Grove Construction Co V. Jefferson County, 219 

Fed. 858 (6 C.) 

D. 


A license is founded on personal trust and contidence 
reposed in the licensee and is not assignable. All who aet 
pursuant to the license are the agents of the licensee. 


DeHaro v. United States, 72 U.S. 099 

Slidell v. Grandjean, 111 U.S. 417 

Peabody v. United States, 179 U.S. 550 

United States v. Elder, 177 U.S. 115 

Troy Iron & Nail Factory v. Corning, 14 How. 195 
Bloomstein v. Cless Bros., 3 Tenn. Chy. Rep. 451 
Barksdale v. Mareum, 7 Tenn, App. 697 
Nunnally v. Southern [ron Co., 94 Tenn. 397 
Foster v. Lake County, 132 Ore. 5/4 

Railway Co. v. Beatty, 5 Tenn. Civ. App. 156 
Ruehl v. Telephone Co., 28 N. D. 6 


HK. 
The licensee is liable for damages resulting from neg- 
ligence in doing the thing which the license authorizes. 


37 Corpus Juris, p. 287 

Eaton v. Winnie, 20 Mich. 156 

Seldon v. Del. & Hud. Canal Co., 20 N. Y. Rep. (Court 
of Appeals) 654 

Woodruff v. Beekham, 43 N. Y. Sup. Ct. 282 

Keithley v. Hettinger, 183 Minn. 36 

Sayles vy. Bemis 57 Wis. 315 


a 
K 


Private property may not be damaged for public use 
and benefit without just compensation. 


Constitution of the United States, Fifth Amendinent 
Constitution of Tenne 
Pamnpelly y. Green Buy Co. 
Shothy County v. Dodson, 12 


G. 


‘Tho county is liable for negligence when engaged in a 
wovernmental function and there is a departure from 
vounty property and a wrong to private property. 


Chandler 
Pie y. Gibson County, 107 Tenn. 
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ARGUMENT. 
L. 
THE SEVENTH AMENDM WNT. 

The Circuit Court has in effect dismissed the judgment 
and suit against the sub-contractor for $9,000.00. This 
is error. It should have remanded the case for a new 
trial. Its failure to do so is a violation of the Seventh 
Constitutional Amendment clearly shown by the decis- 
ions of this court. 


We understand that the reversal of the judgment 
against the sub-contractor and the language of the Cir- 
cuit Court means that the suit against the sub-contractor 
is to be dismissed by the District Court. When a case is 
reversed and remanded for a new trial it is customary 
and imperative for the appellate court to clearly so 
state. Exactly what the Cireuit Court intended to order 
by this language is obscure, confusing and a litigant 
should not be left in such a dilemma. 


This court has held that where the defendant made a 
motion for a directed verdict, which was overruled, and 
subsequently there was a general verdict for the plaintiff, 
the Cireuit Court, upon finding that the evidence is in- 
sufficient to support the verdict, shall remand the case 
for a new trial and has no right to direct that judgment 
be entered for the defendant. The question has recently 
been before this court, but was pretermitted. It was ear- 
marked by Mr. Justice Black an ‘‘important point.”’ 


Berry v. United States, 312 U.S. 490. 
Petitioner sued the United States on his War Risk 
Insurance contract. The jury found for the petitioner. 
Mr. Justice Black stated: 


“The government, without having made any mo- 
tion either for a new trial or for judgment notwith- 


standing the verdict, took the case to the Cireuit 
Court of Appeals. Upon review that court held plain- 
tiff had not produced sufficient evidence to justify 
submission of the cause to the jury. The court did 
not, however, remand the ease to the Distriet Court 
for further proceedings, but reversed the judgment 
and dismissed the cause of action. The petition for 
certiorari presented two questions whether 
there was sufficient evidence to sustain the verdict; 
second, whether the Cirenit Court of Appeals erred in 
dismissing the eause instead of remanding it for a 
new trial, This second question invoked our juris- 


diction in order to obtain an authoritative construe 
tion of subdivision (b) of Rule 50 of the Rules of 
Civil Procedur 


28 U.S. GC. A, following section 
¢. In part that subdivision provides: * Whenever 
a motion for a directed verdict made at the close 
of all the evidence is denied or for any reason is not 
ted, the court is demed to have submitted the 
ction to the jury subject to a later determinaion of 
the legal questions raised by the motion, Within ten 
days atter the reception of a verdiet, a party who 
has moved for a directed verdict may move to have 
the verdiet and any j pent entered thereon set 
side and to have judgment entered in accordance 
with his motion for a directed verdict; * * ** Since 
the government made no such motion within ten days 
atter the verdict, petitioner urged here that the 
Cirenit Court of Appeals was without power to dis- 
miss the canse but should have remanded it for 
a new {rial, But while this important point, upon 
which the Circuit Court of Appeals are not in com- 
plete agreement, is one of the two questions upon 
which the petition for certiorari rested, there is no 
occasion for us to reach it here, Mor we find that 
there was sufficient evidence to tain the jury's 
verdict, and we hold that the Distriet Court properly 
denied the government's motion for a direeted ver- 
diet in its favor.”* 
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The point originates under the Seventh Amendment. 


Baltimore & Carolina Line v. Redmond, 290 U. S. 604. 


‘ 7 ’ * ey ee } JOR 
«©<TIn Slocum v. New York Life Insurance Co., 225 


U. S. 364, a jury trial in a Federal Court resulted 
in a general verdict for the plaintiff over the de- 
endant’s request that a verdict for it be directed. 
Judgment was entered on the verdict for the plain- 
tiff, and the defendant obtained a review in the Court 
of Appeals. The court examined the evidence, con- 
eluded that it was insufficient to support the verdict, 
and on that basis reversed the judgment given to the 
plaintiff on the verdict, and directed that judgment 
be entered for the defendant. Writ of eertiorari then 
brought the case here. The question presented to us 
was whether, in the situation disclosed, the direction 
for a judgment for the defendant was an infraction 
of the Seventh Amendment. We held that it was, and 
that the direction should be for a new trial.”’ 


This court, however, considered in Baltimore & Caro- 
lina Line v. Redmond, supra, a different situation. The 
motion for a directed verdict was overruled. There was a 
jury verdict for the plaintiff, but before the District 
Court overruled the motion 


“the eourt reserved its decision on both motions, 
submitted the case to the jury subject to its opinion 
on the questions reserved, and received from the 
jury a verdict for the plaintiff. No objection was 
made to the reservation or this mode of proceeding, 
Thereafter the court held the evidence sufficient and 
the motion ill grounded, and accordingly entered a 
judgement for the plaintiff on the verdict.”’ 


The Cireuit Court held the evidence insufficient and 
reversed the judgment with a direction for a new trial. 
: : aia 
The defendant’s certiorari petition was granted by this 
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court urging that the Clreuit Court should have directed 
the dismissal of the case. In this court's opinion empha- 
sis was given to the mandate of the Soventh Amendment, 
that ‘no fact tried by a jury shall be otherwise re: 
examined in any court of the United States, than ae- 
cording to the rules of the eommon taw."* 


This court said: 


Phe aim of the amendment, as this court has 
held, is to preserve the substance of the common law 
right of trial by jury, as distinguished from mere 
matters of form or procedure, and particularly to 
retain the common law distinction between the prov- 
ince of the court and that of the jury, whereby, in 
the absence of express or implied consent to the 
contrary, issues of law ave to be resolved by the 
court and issues ret are to be determined by the 
jury under appropriate instruetion by the court"? 


This court then entered a discussion of ‘the rules of 
the common Jaw"? and pointed out that in Slocum vy. New 
York Life Insurance Company the defendant's motion 
for a directed verdiet was not taken under advisement 
by the court pending the jury verdiet, but was overruled 
without reservations and the case submitted to the jury. 


In Baltimore & Carolina Line y, Redmond the motion 
for a directed verdict was overruled, but the court re- 
served its decision thereon and submitted the case to the 
jury. Beeause of the faet that the trial court so reserved 
‘on until after the jury. verdict, this court eon- 
eluded that sueh practice was consistent with the rules 
v existed at the time of the 
adoption of the Seventh Amendment, and sueh veserva- 
tion conferred upon vither the trial court et the appel- 


of the common law as th 


Lo 


late court the authority, after the jury verdict, to enter 
he motion for a directed verdict 


an order sustaining t : 
This court said: 


upon proper showing. 
++ 4t common law there was & well established prac- 
tice of reserving questions of law arising during 
trials by jury and of taking verdicts subject to the 
ultimate ruling on the questions reserved ; and un- 
der this practice the reservation carried with it au- 
thoritv to make such ultimate disposition of the case 
as might be made essential by the ruling under 
the reservation, such as non suiting the plaintiff 
where he had obtained a verdict, entering a verdict 
or judgment for one party where the jury had given 
a verdict to the other, or making other essential 


adjustments.’ 
+= + 


‘In view of the common law practice and the re- 
lated State statute, we reach the conclusion that 
the judgment of reversal for the error in denying 
the motion should embody a direction for a judg- 
ment of dismissal on the merits, and not for a new 
trial..”’ 


Recognizing the common law rules and practices as 
they existed at the time of the adoption of the Seventh 
Amendment. this court held that the tral Judge may 
reserve decision on the motion for a directed verdict until 
after the jury verdict, and thereupon either the trial 
Judge or the appellate court may sustain the motion for 
a directed verdict and dismiss the action though there was 
a general jury verdict for the plaintiff. Such procedure 
is consistent with the Seventh Amendment. On the other 
hand, if the trial Judge overrules the motion for a di- 
rected verdict without reservations and there is a general 
jury verdict for the plaintiff, the Circuit Court, upon con- 
eluding that the evidence is insufficient to support the 


W 


jury verdict, must remand the case for a new trial and 


may not, without violating the Seventh Amendment, dis- 
miss the action, 


In Slocum v. New York Life Insurance Co, 


. 228 U.S. 
364, mentioned supra, this court said on page 


180. 


“While it is true, as before said, that the evidence 
produced at the trial was not sufficient to sustain a 
verdict for the plaintiff and that the Cirenit Court 
erred in refusing to so instruet the jury, this does 
not militate against the conclusion just stated, Ae- 
cording to the rules of the common law, such an 
error, like other errors of law affecting a verdict, 
could be corrected on writ of error only by ordering 
a new trial, In no other way could an objectionable 
verdict be avoided and full effect given to the right 
of trial by jury as then known and practiced, And 
this procedure was regarded as of real value, he- 
cause, in addition to fully recognizing that right, 
it afforded an opportunity for adducing further evi- 
dence rightly condueing to a solution of the issues. 
In the posture of the case at bar the plaintiff is en- 
titled to that opportunity, and for anyhing that ap- 

in the record it may enable her to supply 
jons in her own evidence, or to show inaccur- 
es in that of the defendant, which will rightly 
entitle her to a verdict and judgment in her favor."’ 


Dimick v. Schiedt, 293 U. 


. ATA. 


It was violative of the Seventh Amendment for a 
District Judge to condition denial of the plaintiff’s 
motion for a new trial on the ground of inadequate dam- 
ages solely upon defendant's consent to an increase, to 
‘a specified amount, of the damages awarded by a jury, 
but should have granted plaintiff a new trial. 
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It was said: 

‘Maintenance of the Jury as a fact finding body 
is of such importance and occupies so firm a place 
in our history and jurisprudence that any seeming 
curtailment of the right to a jury trial should be 
scrutinized with the utmost care.”’ 


Also: 


“The common law is not immutable but flexible 
and upon its own principles adapts itself to varying 
conditions. Funk v. United States, 290 U.S. 371. But 
here we are dealing with a constitutional provision 
which has in effect adopted the rules of the common 
law in respect of trial by jury as these rules existed 
‘n 1791. To effectuate any change in these rules Is 
not to deal with the common law, qua common law, 
but to alter the Constitution. The distinction is fun- 
damental, and has been clearly pointed out by Judge 
Cooley in 1 Const. Lim. (8th Ed.) 124.” 


District Court Rules, 50 (b) states that whenever a 
motion for a directed verdict is made ‘‘the court is deem- 
ed’? to have submitted the action to the jury subject to 
a later determination of the legal questions raised by 
the motion. 


The common law practice in effect at the time of the 
adoption of the Seventh Amendment dealt with a real and 
actual reservation by the trial Judge as distinguished 


, 


from a court rule that ‘‘is deemed to have’ reserved the 


decision. 


This rule presents a serious constitutional question be- 
cause the courts have no power to adopt rules incon- 
sistent with constitutional guaranties that all are en- 
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titled to jury trials “according to the rules of the com- 
mon law'’ as they existed at the time of the adoption 
of the Seventh Amendment, To substitute a fiction for 
a reality is a destruction of constitutional guaranties. 


The same rule provides that within ten days the de- 
fendant ‘may move for judgment in accordance with 
his motion for a directed verdict, A motion for a new 
trial may be ji 


ined with this motion, or a now trial may 
be prayed for in the alternative."" 


In the case at bar the s 


b-contractor against whom 
judament was rendered moved within ten days for a 
uew trial, but did not move to have 
in accord: 


dzment entered 
ed verdict (T. 


nee with his motion for a dij 
391). It therefore seems to inevitably follow that the 
Cireuit Court erred in failing to remand for a new trial 
as to the sub-contractor even though the Refining Com- 
pany’s evidence may have been insufficient to support 
the verdict because such was the clear common law rule 
of procedure and practice in effeet at the time of the 
adoption of the Seventh Amendment and announced by 
the decisions of this court, 


Mr. Justice Black pointed out in Berry v, United 
States, supra, that the Cirenit Courts of Appeal are not 
in agreement about the meaning of District Court Rule 
50(b). He cited in the footnote to the opinion decisions 
from the Fourth and Fifth Cireuits which are at com- 
plete yariance with one another. It is important that the 
meaning of this rule and the practice thereunder be de- 
termined by this court to relieve litigants and lawyers 
of the existing confusion. 
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In United States v. Halliday, 116 Fed. (2d) 812 (4 C. 
1941) there was a jury verdiet and judgment for the 
plaintiff on a War Risk Insurance contract. The Cireult 
Court reversed and dismissed for insufficiency of evi- 
dence. During the trial there was a motion for a directed 
verdict, which was overruled. The United States did 
not move in the trial court for a judgment in its favor 
notwithstanding the verdict, but the Fourth Cireuit held 
that such failure ‘‘does not restriet our power in the 
premises’’ and proceeded to dismiss the action without 
remand for new trial. Such practice is in direct conflict 
with the decisions of this court and we believe to be a 
violation of the Seventh Amendment. 


In the other cases cited by Mr. Justice Black in the 
footnotes to Berry v. United States, supra, a diametri- 
cally opposed result was announced, In Pruitt v. Hard- 
ware Dealers Mutual Fire Ins. Co., 112 Fed. (2d) 140 
(5 ©. 1940) the defendant moved for a directed verdict. 
The trial court reserved judgment thereon, The case was 
submitted to the jury, which found for the plaintiff. 
Within ten days the defendant filed a motion for judg- 
ment notwithstanding the verdict, which the court grant- 
ed. The plaintiff appealed. The Circuit Court’s disposi- 
tion of the case was: 


‘The judgment in favor of the appellee is re- 
versed, and the cause remanded with direction to the 
District Judge to pass upon the motion for a new 
trial.’’ 


The Seventh Amendment is a barrier to the application 
of District Court Rule 50(b). If not, which of the above 
Circuit Courts is correct? The question is timely and 
important. 
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If the rule is free from constitutional inhibitions 
it must be taken at face value and its simple language 
respected. For the rule to be applicable the defendant 
must have made within ten days of verdict a motion for 
judgment n. 0. v. The sub-contractor did not do so. 
It follows the Circuit Court erred in failing to remand for 


anew trial. 
IL. 
THE COUNTY IS LIABLE FOR BREACH OF ITS 
CONTRACTS, 


Petitioner seeks to hold the County for breach of the 
license contract, or in the alternative, for breach of the 
right of way easement contract. There seems to be a 
widespread impression that counties are almost entirely 
immune to suits. This is not so under the Tennessee law 
which this court has admonished the lower Federal 
Courts to follow in such matters. 


Moore v. Hlinois Central R. Co.. 
Ws 


» granted certiora 
to review a judgment in 
Appeals applied a M ppi statute of limitations 
contrary to the Mississippi Supreme Court’s appliea- 
tion of the same statute to the same plea in the same 


+ And in the absence of a change by the Mississippi 
Legislature, the court below could reconsider and 
depart from the ruling of the highest court of Mis- 
sissippi on Mississippi's statute of limitations only 
to the extent, if any, that examination of the later 
opinions of the Mississippi Supreme Court showed 
that it had changed its earlier interpretation of the 
effect of the Mississippi statute. 


»)*) 


—— 


In Tennessee counties are made liable for breach of 
contract to the full extent of liabilities imposed on cor- 


porations. 
. ° ‘ N 9 1 , @ 
Williams Tennessee Code, Sections: 


740. SUITS AGAINST COUNTIES AND SERYV- 
ICK OF PROCESS.—Suits may be maintained 
against a county for any just claim, as against other 
corporations, and process shall be served on the pre- 
siding officer of the county court. (1857-58, ch. 1o, 
see, 2) 

749. PROPERTY, POWER TO HOLD AND 
DISPOSE OF; CONTRACTS AND ACTS.—Each 
county may acquire and hold property for county 
purposes, and make all contracts necessary Or eX- 
pedient for the management, eontrol, and improve- 
ment thereof, and for the better exercise of its evil 
and political powers; and may make any order for 
the disposition of its property. 


The leading case, a land mark in Tennessee case law, 
states emphatically that the statutes make counties liable 
for breaches of all lawful contracts. 


Wood v. Tipton County, 66 Tenn. 112 (1874). 


Plaintiff’s mule was damaged as the result of a public 
bridge being out of repair. Recovery was denied. 


‘Within their prescribed spheres the counties 
legislate for the public good, in respect to ordering 
the laying out of roads, building bridges, and such 
other local improvements as are for the publie bene- 
fit, and authorized by law. They are no more lable 
to be sued for neglect of the duty of its officers than 
is the State for similar neglect of duty by its officers. 
The common law gives no such action, and it ts 
therefore not sustainable at all, unless given by the 


3 


statute: Cooley's Con. Lim. 247. We have no statute 
subjecting counties to suit< for damazes arising from 
neglect of the county officers. The county is declared 
4 corporation to facilitate the execution of the powers 
delegated to it as a local legislature, and to enable 
it to make binding contracts, and to be liable to suit 
for just claims arising under such contracts."” 


McAndrews v. Hamilton Connty, 105 Tenn, 293 (1900). 


Suit was instituted for the negligent performance of 


duty by an engployee in a county reformatory. Recovery 
was denied. The court said: 


“The general rule is that counties are not liable 
for torts or negligence in the condition. use and 
ninagement of public institutions. 


“Its liability to suit only extends to matters of 


contract and not fo torts or the negligence of its em- 
ploxees."* 


Madison County v. Gibbs & Dean, 77 Tenn, 383 (1882). 


The county let a contract “to have the levee and 
bridges on Trvine’s levee repaired."* The contractor aban- 
doned the work, ‘Afterwards, the plaintiffs were re 
quested by the commissioners to furnish the materials, 


and perform the work, with an agreement that the valne 
when completed should be determined by two persons, 


one to be selected by the cominissioners and the other 
by the plaintiffs, they to select » third person in ease of 
disagreoment.”’ After the work was completed the plain- 
tiffs wer compelled to ste the County, which defended 
on the ground that the verbal agreement did not meet 
the statutory requirements for a County to make 3 con- 
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tract. The court held the County liable on implied 
contract. 

‘‘What his Honor meant was that an express Con- 
tract was not necessary. The counsel of the appellant 
<o understood the charge and Insist that the county 
eannot be held liable on an implied eontract. 


The County was held liable as the work was done with 
the knowledge and consent of the Commissioners and 
the County therefore had to pay what the work, labor 
and materials were reasonably worth. The case is eited 
to point out the broad scope of a County’s liability on 
contract—express or implied, written or unwritten. 


Claiborne County v. Brooks, 111 U. 5. 400. 


Claiborne County, Tennessee, was sued on its commer- 
cial paper. This court held that under the laws of Ten- 
nessee, the County was without authority to issue the 
commercial paper and therefore the County was not 
liable. This court recognized, however, that if the County 
had possessed authority to issue the paper, the plaintiff 
eould recover on the contracts. 


The opinion quoted the Tennessee statute that the 
County may be sued for breach of any contract. This 
eourt said: 


‘Tt is undoubtedly a question of local policy with 
each State, what shall be the extent and character 
of the powers which its various political and municl 
pal organizations shall possess; and the settled de- 
cisions of its highest courts on this subject will be 
regarded as authoritative by the courts of the United 
States; for it is a question that relates to the internal 
constitution of the body politic of the State.’’ 
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Oak Grove Construction Co. v. Jefferson County, 
219 Fed, $58 (6 C., 1915). 


‘ferson County, Tennessee, 


made a contract with a 
partnership for road construction, The partnership as- 
signed the contract to a corporation whieh did the work. 
The corporation had to sue the County for its money. 
‘The County defended on the ground that it had no writ 
ten contract with the plaintiff and had not assented to 
the assignment. The court granted a recovery on an 
implied contract as the County knew the corporation had 
taken the assignment and did the work over a long 
period of time without objection from the County. ‘The 
plaintiff's action was to recover in the alternative on 
either the assignors’ original express written contract 
or, if unsuecessful, to recover on the implied contract. 
There a recovery on the implied contract, 


The court said: 


“Tt is freely admitted that it was within the 
power of the Board of Commissioners to make a com- 
pletely valid and binding contract with the plaintiff 
for all this road work. * * * * Defendant eannot 
deny that plaintiff may sue under the contract, and 
thus defeat the action as one on express contract, 
and, at the same time insist that plaintiff was acting 
pursuant to an express contract, and thus defeat 
the claim to recover under an implied contract.’’ 


It sewins beyond doubt that the County may be held 
for breach of contract but the Cireuit Court stated the 
petitioner’s attempt to hold the County on either of the 
contracts “would rai serious question as to the 
authority of the County to undertake such obligation.”” 
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The Cireuit Court cited no authority for this unusual 
conelusion. With due deterence we submit it is erroneous 
and at total variance with the Tennessee statutes and 


decisions. 


THE LICENSE. 


The license was addressed to Mr. Fowler, Memphis 
City Engineer, who admittedly was acting tor Shelby 
County, and provided: 

‘Confirming recent conversation In your offiee, 
this is to advise that the Gulf Refining Company 
grants you permission to fill the ditch at the west 


end of their property to protect the proposed levee.”’ 
R. 40. 


The District Court and the Circuit Court attach no 
importance to the nature of a license and wholly ignored 
the implied condition of all such leenses that the licensee 
is required to exercise reasonable care in the use thereof. 


They exonerated Shelby County by coneluding that 
there was no contract between petitioner and the County 
for which an action will lie. The legal consequences and 
aspects of a license have been fully discussed by this 
court. 

DeHaro v. United States, 72 U.S. 599. 

In 1844 the Mexiean Governor of California executed 
an instrument authorizing certain lands to be used for 
erazing eattle. After California became a part of the 
United States this lawsuit arose to determine whether 
the instrument was a deed or a mere license. This court 
held that it was a mere license limited by the common 
law rules relating to licenses. This court said: 


There is u clear distinction between the effect 
of a license to enter lands, uncoupled with an in 
terest, and a grant. A’ grant pas 
greater or less degree, must he in writing, and is 
it contains words of revocation; 
whereas license is a personal privilege, to be con- 
ferred by parol or in writing, conveys uo estate or 
interest, and is revocable at the pleasur the party 
making it. There are also other ineidents attaching 
to a license. It is an authority to de a lawful act, 
which, without it, tld be unlawful, and while it 
remains unrevoked is a justifieation for the acts 
whieh it authorizes to be done, It ceases with the 
death of either party, «ud cannot be transferred or 
alienated by the licensee, because it is a personal 
matter, and is limited to the original parties to it.’* 


vine estate of 


Dellaro v. United States has been cited and approved 
proper definition of a license in: 
Slidell y. Grandjean, 111 U.S. pH 


Peabody y. United States, 
United States v, Elder, 17 


y lyon & Nail Factory v. Corning, 14 Howard, 


On paxe 216, the Court said: 


w license to a part 
* or equivalent word 
meant to be assignable, i 
personal power to the | 
able by him to another. 


without having ‘his 
to them, showing that 
only the grant of a 
, and is not transfer 


Bloomstein v. Cless Brothers, 3 Tenn, Chy. Rep. 
431. 

+4 mere license is, in its very nature, revocable, 

and confined to the parties between whom it is 


made.”* 


28 


—_ *( _ 
Barksdale v. Mareum, / Tenn. App., 097. 


‘¢A license with respect to real estate is an author- 
‘tv to do a particular act or series of acts on another ’s 
land without possessing any estate therein. It 1s 
not assignable, and is generally revocable at the will 
of the licensor. Words and Phrases Judicially De- 
fined, Vol. 5, p. 4183.”’ 


“) land 
Nunnelly v. Southern Iron Co., 94 Tenn., 397. 


‘<1. Were the several written instruments plead 
and relied on by defendants mere licenses, personal 
to the licensees, and not assignable, but revoked or 
expired when transferred by the licensees? Or did 
they create such essential and permanent rights as 
to be in the nature of easements running with the 
realty, and assignable so as to operate as a protec- 
tion to the assignees thereof? 

‘<The instrument contains no words of grant, and 
by the express terms thereof, it 1s limited to the War- 
ner Iron Company only so long as said company shall 
run or have run the washers in question; so that, 
by the very terms of the imstrument, the leense 
would terminate whenever the Warner [ron Com- 
pany placed it beyond its power to further operate 
these washers, or to have them operated.’’ 


The Cireuit Court was unwilling to make available to 
petitioner the plain attributes connoted by a license and 
stated in the above decisions. It said ‘‘while it is urged 
that the license to go upon the lands of the Refining Com- 
pany for the purpose of filling the gully is a grant, sepa- 
rate and distinct from the easement, and so but a mere 
personal license to Shelby County and unassignable, the 
argument is not persuasive.”’ 
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The decisions of this Court and the Tennessee Courts 
to the contrary pass the question heyond persuiasivenes 
They are imperative and eonelusi 


The Cirenit Court next said “Phe two 
construed in pari anat 


wits must be 
. The lieonse is supplemental 


to the easement 


Tho two writings do not relate to the same subject 
matter. “In pari materia’ is a principle invoked in the 
construction of statutes and has no applieation toe con. 
tracts, 


EM 311. 8, 60. 


Mr. Justice Dong 


“Tt is clear that ‘alla 


1s in pari materia are to be 
taken together, as if they were one law.’ U. S. v. 
Freeman, 3 How. S64. That these two acts are 
in pari materia is plain, Both deal with py iy 
the same subject matter, the scope of the tax 
exemption afforded f bonds. The later act 
can therefore be regarded as a legislative interpre- 
tation of the earlier act (Cope vy. Cope, 137 U. S. 
682, 68: ekdale y. Insurance Conipanies, 20 
Wall 132) in the sense that it aids in aseer- 
taining the meaning of the words as used in their 
contemporary setting.” 


United States v. 
Fed. 321 (8 ¢ 


‘The rule in pari materia, whieh counsel for the 
company invoke, the rule that the similar term 
statutes enacted for like purposes should re 
like interpretations, is inapplicable to the inter 
commerce act and the safety appliance acts, heea 
the provision of the latter relative to the question 
hefore us is plain and explicit, and a statute falls 


Colorado & N. W. R. Co. 157 
1907). 


30 


under that rule only when its terms are ambiguous 
or its significance is doubtful (Kindlich on Interpre- 
tation of Statutes, par. 93, Pp. 67), and because the 
evils to be remedied, the objects to be accomplished, 
and the enactments requisite to attain them are 
radically different. 

* * * * 

‘‘Neither in their subjects, in the mischiefs they 
were enacted to remove, in the remedies required, nor 
in the remedies provided, do these acts relate to 
similar matters, and the rule that the words or terms 
of acts in pari materia should have similar inter- 
pretations ought not to govern their construction.”’ 


To merge a license to fill a gully into a prior easement 
5 ae. 

orant for a levee right of way and thus destroy the legal 

significance of a license by resort to ‘‘in pari materia’’ 


is an anomaly. 


Assuming that the license may not thus be shorn it 


Cc 


follows the licensee is responsible for negligence in the 


use thereof. 


37 Corpus Juris, Par. 185, p. 287: 


‘“The license is a protection if the licensee acts 
in a proper and eareful manner, and under such eir- 
cumstances there is no liability for damages resulting 
from the act, but it is no protection from damages 
arising from improper conduct, whether intentional 
or due to a failure to exercise skill or care in doing 
the thing which the license authorizes.”’ 


oh 


Eaton vy. Winnie. 20 Mich. 156, + Am. Rep, 
(1870). 


Opinion by the celebrated Judge Cooley. 


ave Eaton perm 


The landowner ga ion to pasture his 
sheep upon land. ‘The licensee brought infected sheep 
upon the land under cirenmstan whieh should have 
used the licensee to know they were infected. The in- 
feetion was communicated to the landowner’s sh 
landowner 


ep. The 
ved judgment for the abuse of 
and the negligent use thereof, Judge Cooley 


ued and re 


And the wrong becomes very palpable andy 
gross, when, under a mere permission for a family 
to remain on the land, the party assumes to bring 
infection upon it, of a character whieh must remain 
after full possession has heen surrendered. It is ve 
evident to us license given was excee 
and the jlege Raton had solicited w 
arossly abused, and that he onght in justice to be held 
responsible for the consequent damages.”” 


Seldon vy, Del. & Hud, Canal Co., 29 N.Y. Rep. 
(Court of Appeals) 634 (1864). 


“A license to enlarge the eanal would authorize 
an increase of the depth of the channel as well as 
‘of the width, and such increase of depth might be 
produced by exeayations from the bottom, or by 
ising the hanks, or by both; and the license, so long 
as it remained in foree, would not only relieve the 
lieensee from liability for making the enlargement, 
jmt also from liability for any consequences which 
flow from sueh enlargement. 

11 Met, Washh. on Real 
g, par. 6.) If the injury to the plaintiff's 
Jand was owing to any want of skill or care in mak- 
ing the enlargement, and was not the natural result 
of the work, if carefully done, the license would not 


constitute a defense. A license to do an act cannot be 
held to sereen the licensee from the consequences ol 
carelessness or unskillfulness in the performance of 
the act.”’ 


Bly » AT y J { ¢ 1?) 
Woodrutf v. Beekham, 483 N. ¥. Sup. Ct. 282 
(1878). 

Plaintiff licensed defendant to cut holes through the 
floors and ceilings of plaintiff’s store Tor defendant's 
convenience. Plaintiff contended defendant did so neghi- 
gently. The court said: 


‘But for all injury to the plaintiffs’ goods beyond 
such as was necessary in a careful and prudent open- 
ing of the apertures, if the jury found there was a 
license, the plaintiffs are entitled to recover. 


Keithley v. Hettinger, 133 Minn. 36, 157 N. W. 
S97 (1916). 


The defendant was licensed to use a house which was 
destroyed by fire. The plaintiff alleged negligence on the 
part of the licensee. The court said: 


‘‘One who is upon the premises of another as a 
licensee is not liable for the damages caused by a 
fire which occurs, without negligence on his part, 
while he is occupying the premises as such licensee. 
St. P. F. & M. Ins. Cr. v. G. N. Ry. Co., 116 Minn. 
397, 133 N. W. 849. In the case cited a party of sur- 
veyors, employed by a railroad company, camped 
near a barn with the consent of the owner but with- 
out giving any consideration for the privilege. One of 
the tents contained straw for beds and an airtight 
sheet iron stove. A member of the party built a fire 
in the stove and then went away and left the tent 
unoccupied. About ten minutes later the tent was 
found on fire, and the fire was communicated to 
the barn and destroyed it. It was insisted that ha- 


hut the court held otherwise. The court farther held, 
however, that while the facts did not establish lia- 
bility as a matter of law, they made a ease for the 
jury on the question of negligence.” 


Sayle 


. Bemis, 57 Wis. 315, 15 NW. 432 (188 
The plaintiff, 


gent exer 


woman, sued the defendant for negli- 


se of a license. The court said: 


“Tf he had the right to draw his wood across the 
plaintiff's land under a license given by her or her 
authorized agent, such license would probably in 
clude a Ticense to take down so much of the fence 
on her w ssary to perform seh 
work, Ins 
ten wrongfal ast; mid'in' 
could be made liable at all for the escape of the plain- 
tiffs cow through the opening in the fence made 
by im for the purpose of drawing his wood, he 
able on the ground that he eare- 
left the fenee open when not 


‘Phe County may not avoid liability by urging that 
others did the wrong. Petitioner knew that the County 
had to have others do the work, This usually is true. Tt 
is the only 1 County ean function but the County 
is primarily liable to the land owner. 


From) common experience we know a land owner is 
oftentimes willing to give a license to a well known and 
responsible person or corporation but would be wholly 
unwilling to entrust that same lieense to an unknown or 
irresponsible person. This is but another way of saying 
4 lieonse in yeal estate is a personal privilege to be en- 
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1e person to whom the landowner is willing 


joyed only by t] 
to entrust the right. 


When petitioner gave the license to Shelby County it 
did so beeause of the eonfident belief Shelby County, the 
licensee, its agents and servants, would fill the gully in 
a careful manner. If it failed to do so and was negligent 
the petitioner knew it was dealing with a financially 
responsible body which could respond in damages. 


opry 


20 Corpus Juris, Sec., p. 1057. 


‘“Where a county has lawfully obligated itself 
to do certain things or to eause them to be done it 1s 
immaterial, to the other party’s right to recover, 
whether the county itself failed to do the acts or 
whether it failed to have them done by a_ state 
agency.’ 


Foster v. Lake County, 132 Ore. 374, 284 Pac. 830 (1930). 


Landowner granted county right of way for state high- 
way through his farm with provision that county would 
maintain fences along the same. Landowner sued county 
for breach of contract because of failure to maintain 
eates and fences, resulting in the loss of cattle. There 
was judgment for plaintiff. 


Under Oregon law, control of the highway passed to 
the State Highway Commission after county provided 
the right of way. The County defended the action on the 
eround that its negligence was not responsible for the 
loss of eattle, but the negligence was that of the State 
Highway Commission. The court held this did not relieve 
the County of its obligation and stated: 


‘“We are not dealing with the authority of the 
county court or of the State Highway Comunission 
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in the construction of the road, but with a contract 
which the county entered into in which it obligated 
itself either to do the aets agreed to or to cause them 
to be done, and hence it is wholly immaterial, so far 
as plaintiffs rights are concerned under the contract, 
whether the county failed to do the promised acts 
itself or failed to cause the acts to be done by the 
State Highway Commission, it having obligated 
itself that the acts would be done, and, the contract 
Having been breached, regardless of whoever may be 
responsible therefor, the county is liable under its 
contract for all damages resulting to plaintiff hy: 
reason of its own breach of the contrac 


THE GENERAL CO: 


VTRACTOR, 
” 
repr 


je general contractor was the agent, servant and 
mntative of the County to fill the gully as it eon 
tracted to do. True the contraet was with the United 
States, but the entry into the gully was pursuant to the 
license to the County, The general contractor did not 
entor the pieture until May, and this was months after 
the grant of the license and easement, 


‘The general contractor directed the entry into the 
sally by the sub-contraetor. Both acted pursuant to the 
Hivorise and yore necessarily agents of the County. 


The general contractor ay not shelter itself from 
Jinbility by saying the sub.contractor was an independent 
contractor and thus set up an entirely new relationship 
ants of the 
County to which the petitioner has never consented. 


between petitioner and the agents and ser 


Principles uoverning general contractors and their 
substitutes have no app! 


ation in such a sittation. 
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This principle 1s well illustrated by the following two 


eases. 


Railway Co. v. Beatty, 5 Tenn. Civ. App., 186. 


The landowner executed a deed for a railroad right- 


of-way through the farm. 


Among other things, it was agreed: 

‘‘Said railroad company further agrees and binds 
‘tself to so construct its road as not to interfere with 
the spring on said farm, said spring being commonly 
known as ‘Spout Spring’.”’ 


The spring was outside of the railroad right-of-way. 


The railroad let the contract to a general contractor 
which in turn made a sub-contract with an independent 


contractor. 


It became necessary for the sub-contractor to procure 
a certain kind of rock suitable for mixture with cement 
in the making of pillars. The sub-contractor blasted rock 
of this character from the right-of-way with the result 


the spring was destroyed. 


The landowner sued the railroad. The court said: 


“The trial Judge was of opinion that under the 
contract between the railroad and defendants in 
error, the railroad was liable for any damages that 
might be occasioned to the spring by anyone engaged 
in the construction of the road for plaintiff in error. 
This, it is insisted, was error for two reasons: First, 
that the sub-contractor, Maloney-Seymour Company, 
occupied the relation of independent contractor; * * F 

‘The construction given the contract by the trial 
Judge was right and proper. Under that contract 


a7 


the vailroad bound If and in ne uncertain terms 
and without any conditions to so construct its road 
through the Beatty farm as not to interfere with or 
damage the spring. Under this contract, it matters 
not whether the road was consteneted by the rail 
road or hy contractors or sub-contractors, The con 
traet obligated the 
in the construction of ifs road, no matter how or by: 
whom the road was constructed. This contract takes 
the case out of the doctrine of independent contrac- 
tor, and it has no application to this case.’* 


The dama 


0 Lo the spring was occasioned by the blast 
ing by the sub-contractor on the right-of-way 
to the railroad company. 


belonging 


Where ono is obligated by contraet to protect property, 
the obligation cannot he avoided by saying that the 
wrongful aet was done by an independent contractor. 


Ruel v, Telephone Co. 
L. R.A. TNISC, 1068 


D, 6.135. N, W. 793, 


‘The telephone company contracted for one Zimmer- 
nian to dig a number of telephone post holes. One of the 
holes was dug in the plaint . After Zim- 
merman de the hole, he left it unprotected with the re- 
sult that the plaintitf’s very small ehild fell into it and 
sued the telephone com- 
pany, which defended on the ground it was not liable for 
the act of Zimmerman as he was an independent con- 
tractor. The court said: 
Sophe defendant cannot, tinder these facts, eseap 
liability on the theory that Zimmerman was an in- 
dependent contractor.” 


was sufforated. The plainti 
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Also: 

‘Nearly all of the writers, however, agree that, 
where a person Or corporation undertakes to do work 
upon the premises of the owner, or of him who is in 
possession, and such first person intrusts the per- 
formance of the work toa contractor or workman, but 
does not, and 1s not authorized by the one in posses- 
sion to, give the control of the premises to the work- 
man or contractor, such workman or contractor, Will 
be looked upon as the servant of the first party, and 
not as an independent contractor. In other words, 
the courts are inclined to hold, and we hold in this 
ease. that when the telephone company undertook to 
put the telephone in the house of Louis Ruehl it 
impliedly agreed to put it in in a safe and proper 
manner and not in a manner which would endanger 
the lives of the plaintiff and his family.’ 


The general rule is stated in 27 Am. Jur.—Independent 
Contractors, p. 929: 

‘Under some circumstances, duties are imposed 
upon an employer which he cannot delegate to an- 
other; and where this is the case, he is hable for 
their nonperformance even though he employs an 
independent contractor to perform the actual work. 
Thus, if a statute or municipal ordinance requires 
a person to take a certain precaution when work 1s 
being done, and such precaution is not taken, it is 
no defense that a contractor was employed to do the 
work and that the failure to take the precaution was 
due to the contractor’s negligence. Likewise, one 
who, by a specific agreement, undertakes to do some 
particular thing, or to do it a certain manner, eannot, 
by employing an independent contractor, avoid re- 
sponsibility for an injury resulting from the non- 
performance of any duty or duties which, under the 
express terms of the agreement or by impheation 


ag 


of law, are assumed by the undertaker. This doctrine 
has heen applied with reference to many kinds of 
agreements. Under this principle, a amunieipality is 
hound to rise a certain degree of care to keep its 
highways in repair even though a contractor is wor 
ing thereon, and a railroa corporation given 
a franchise for certain pu nnot delegate to 
another the use of the franchise so as to relieve itself 
from its obligations to the public. 


We submit the general contractor was the agent of the 
County pursuant to th 


Jiconse and is liable for the acts 
of the sub-contractor which entered the gully as directed 
by the general contractor. 


“NOR SHALL PRIVATE PROPERTY BE TAKEN 


FOR PUBLIC USE, WITHOUT JUST 
COMPENSATION." 


If petitioner is to be denied the right to hold the County 
on neither the contracts nor tort its property has heen 
taken by a public body for public use without just com- 
pensation, The requirements of just compensation can’t 


me the County and substituting an 
+ of action against an irrespons 


Constitution of the United States, Fifth Amend- 
ment. 

Nor shall private property he taken for public 
withont just compensation.”* 


Con tile T, Section 17: 


ition of ‘Tennessee, 


“That all courts shall be open; and every man, 
for an injury done him in his lands, goods, person 
or reputation, shall have remedy by due course of 
law, and it and justice administered withont sale, 
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denial, or delay. Suits may be brought against the 
State in such manner and in such courts as the Legis- 


-- 99 
lature may by law direct. 
. ° 2 7 . . . > 4 : . . 9 . 
Constitution of Tonnessee, Article I, Seetion 21: 


“That no man’s particular services shall be de- 
manded, or property taken or applied to public use, 
without the consent of his representatives, or with- 
out just compensation being made therefor.’’ 


Damage to property 1s an appropriation. 


Pumpelly v. Green Bay Co., 80 U.S. 166. 


A dam was erected across a river causing the plaintiff's 
lands to be overflowed and damaged. The State of Wis- 
consin, by statute, authorized the construction of the dam 
for improvement of lands, ete. The plaintiff sued and 


recovered. This court said: 


“The argument of the defendant Is that there 1s 
no taking of the land within the meaning of the con- 
stitutional provision, and that the damage is a con- 
sequential result of such use of a navigable stream 
as the government had a right to for the improve- 
ment of its navigation. 

“Tt would be a very curious and unsatisfactory 
result, if in construing a provision of constitutional 
law, always understood to have been adopted for 
protection and security to the rights of the indi- 
vidual as against the government, and which has 
received the commendation of jurists, statesmen and 
commentators as placing the just principles of the 
eommon law on that subject beyond the power of 
ordinary legislation to change or control them, shall 
be held that if the government refrains from the 
absolute conversion of real property to the uses of 
the public it ean destroy its value entirely, can inflict 
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arable and periment injury to any extent, enn, 


in offe ct it to total destriction without mak- 
ing any compensation. because, in the narrowest 
sense of th tis not 


en for the publie use. 
n would pervert the constitutional 
I tion upon the rights of the 
stood at the common law, 
instead of the g ment, and make it an wuthority 
for invasion of private right under the pretense of 
the publie good, whieh had no warrant in the laws 
or practices of our ancestors. 


Suel 


rights 


Shelby County vy. Dodson, 13 Tenn. App. 


2 (1980). 


Linprovement by a ¢ rond resulted in 
ingress and egress to his 


property. Plaintilf recovered damages. The court said: 


an impairment of the 7 


We are of the opinion that when a county e& 
< its authority to construet highways or to im- 
prove highways. or rebuild high results 


in actual damage to the abutting property, that it 
constitutes a ta of the prope to the extent 


that it renders the property Tess desirable and Tess 
valuable, We ave further of the opinion that to con- 
tute a takinw of property it does not hecome neces- 
sary to show the = property actually taken 
and appropriated for public use. It is sufficient that 
if in the course of constructing the new improvement 

which the owner of the abutting property 
property et result 
of making the public improvement that it constitutes 
taking of the property in the sense that the owner 
is entitled to be compensated by way of damages. 
We understand this to he the effect of the holding 
cases of Morgan County v, Goans, 138 Tenn. 
‘Pierce v. Gibson County, 107 Tenn., 29335 Harnil- 
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If Shelby County is immune, as the Cireuit Court held, 
from suit for damage to petitioner’s property taken for 
public County purposes there is a violation of this Con- 
stitutional prohibition. 


SHELBY COUNTY IS LIABLE FOR NEGLIGENCE 
AND DAMAGES WHEN ENGAGED IN A GOVERN- 
MENTAL FUNCTION AND THERE IS A DEPART- 
URE FROM COUNTY PROPERTY AND A WRONG 
TO PRIVATE PROPERTY. 


Laying aside momentarily all questions of contract 
petitioner insists it has a cause of action against the 


County for tort. 


Petitioner admits the general rule that the County 1s 
not liable for negligence in the performance of a govern- 
mental function such as repairing roads, maintaining and 
operating public buildings, ete. 


In Tennessee there is a well recognized exception that 
the County is liable if engaged ina eovernmental fune- 
tion and there is a departure from County property and 
a wrone to private property. 


Petitioner relies upon the exception to hold the County 
liable in tort even tho the construction of the levee and 
the filling of the ditch were in the discharge of pubhe 
duties. 


Chandler v. Davidson County, 142 Tenn. 26) (19T9). 


A roadway was under repair by Davidson County. A 
ditch or exeavation nine feet long, four feet wide and 
three and one-half feet deep was made beyond the limits 
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of the publie road and ‘4yas in or near the font 
entrance to the home of W. S. Noble, near the City 
Nashiville 


of 


The plaintiff, at night, fell in the diteh 
jured, brought 
of Tennessee a 


vl was in 
|. The Supreme Court 


WEOVere 


“These ci 


all hold that the county is net liable 
in tort for negligence of its agents in the diseha 
of their public duties upon the thought that there is 
no statute making it so liable, and the liability does 
not exist at common law, heeanse of the limited 
nature of the corporate character of the county. Tt 

not a general corporation, and is not organized f 
the purpose of exercising fully the functions of 
ermment. Its governn y is wel limite 
and it exercises such pow eymiont as it hi 
py virtue of the statute. 

“But neh is not the questic 
nonliability for mi ance of 
by plaintiff, but it is insisted that the county, as a 
legal entity endowed by the legislature with power 
fo build roads, is not authorized to conmnita nuisance 
either publie or private, We think this is trne, and 
we also think that the condition eveated by the eon- 
struction of the ditch as desevihed herein is a mi- 
sane as if stands. 


“The law would be inadequate in this situation to 
pormit the county to construct the road and hold it 
immune from responsibility. for eveating and main- 
taining non Tt cannot erect a nisance upon 


ne 
the property of @ citizen so as to deprive or impair 


the use of such property. 

Sty this ease the ninisanee consists of the con- 
<irnetion and maintenance of the diteh and not of 
building (he pike. Building the pike is one of the 
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corporate functions ot defendant, and is authorized 
by statute. Constructing the ditch so as Lo obstruct 
the ingress and egress of plaintiff to the premises 01 
her host, and maintaining the ditch as it was main- 
tained, is the actionable nuisance from which plain 
Hiftf has a cause of action.”’ 


The Cireuit Court decided the exception announced 
above is bad law and stated that it has been ‘‘impliedly 
overruled.’’? Such is not the case. It remains today the 
law of Tennessee without equivocation and has recently 


been cited as current law of Tennessee. 


Love v. Nashville Agricultural and Normal Instt- 
tute, 146 Tenn. 550 (1921). 


This is sewage ease in which the landowner was dam- 


aged and recovered because of seepage on to his lands. 


‘Tn Chandler v. Davidson County, 142 ‘Tenn., 265, 
D18 S. W., 222, it was held that a county, although 
not liable for misfeasance of its agents, is not author- 
zed to commit nuisance, either public or private. 
It was said that while a county is not liable for negh- 
gence of agents in the discharge of their pubhie du- 
ties because there is no statute making it liable, and 
none exists at common law, because of the limited 
nature of the corporate character of the eounty, nev- 
ertheless the county was held lable where in con- 
structing and repairing a road its commissioners and 
superintendents created a nuisance as a result of 
which a pedestrian was injured, Any number ot 
cases might be cited in support of the proposition 
that while an arm of the government exercising gOv- 
ernmental functions, cannot be held liable for the 
negligence of its agents, nevertheless it cannot create 
and maintain a nuisance, and is liable for damages 
incident thereto. If the creator, the government, Is 
not immune, why should one of its creatures be?”’ 


Carothers 


y. Shelby County, 48 'T 


am, 185 (1922 


Recovery was denied for negligence of county in main 
taining a public bridge whieh collapsed. 


A demurrer was interposed, and sustained by the 
cireuit judge upon the ground that Shelby county 
is an integral part of the State, and neither it nor 
its officers can he subjected to actions of tort For 
failing to properly exercise a purely: governmental 
function or duty, such as the construction and main 
tonanee of roads and bridges. 

“Ttis urged that this was error, and in support of 
the insistence Chandler y, Davidson County, 142 

2, is relied Upon. 

Confusion as to the rule applied in the Chandler 
se arises from a failure to obs the faets of the 
case and the language of the opinion, whieh distin- 
vuishes between negligence, an omission of duty, 
and a nuisance, or active wrong, The court held in 
the Chandler ease: 

“Pho nuisance consisted in the construction and 
maintenance of a diteh, apart from the road, and not 
in the building of the road. Building the pike is one 
of the corporate fnnetions of the county, and is 
authorized by the statutes. Constructing a diteh 
so as to obstruct premises, and constitute danger to 
people is the actionable miisance. 

“The nuisance is nol a mere omission of duty by 
the county while exercising the delegated sovereign 
power of maintaining roads and bridges, but an 
active continuing wrong beyond the scope of that 
power."" 


Wo understand the Chandler ease to mean the county 
js liable when, in the pnrsnit of a publie duty, it lew 
publie property and does an affirmative but neglizent 
act on private property. It is the effective and current 
Jaw of the State as manifested by repeated citations 


thereof in recent decisions. 
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Vance v. Shelby County, 152 Tenn. 141 (1925). 


The County was sued for negligence 1n the maintenance 


of a bridge on a publie road. 


The court held that a county ‘s not liable for negligence 
‘n the condition, use and management of publie institu- 


tions and property. The court said: 


“<The contention of plaintiff that the instant case 
falls within the rule announced by this court in Chan- 
dler v. Davidson County, 142 Tenn., 266, 215 S. W., 
999 is not well grounded. In that case the nuisance 
consisted in the construction and maintenance of a 
ditch, apart from the road, and not in the building 
of the road. 

‘In discussing the rule announced in Chandler 
v. Davidson County, supra, in Carothers v. Shelby 
County, 148 Tenn., 185, 253.5. W., 708, the court 
said: ‘Confusion as to the rule applied in the Chan- 
dler Case arises from a failure to observe the facts 
of the case, and the language of the opinion, which 
distinguishes between negligence, an omission of 
duty, and a nuisance, or active wrong.’ 

<The eourt held in the Chandler Case that the 
nuisanee complained of, and out of which the in- 
juries to the plaintiff in that case grew, consisted 
‘1 the construction and maintenance of the ditch, 
apart from the road, and not in the building of the 
road, 

‘The creation of a nuisance is not a mere omission 
of duty by the county while exercising the delegated 
sovereign power of maintaining roads and bridges, 
but is an active continuing wrong beyond the scope 
of that power.’’ 

Johnson v. Hamilton County, 156 Tenn. 298 (1927). 


7 


The comity was sued for negli 


ory den 


in the operation of 


an insane hospital. Reeo 


“The plaintiff im ervor seeks to bring the case 
within the rule of Chandler v. Davidson County, 142 


‘Tenn This cannot be done. By no streteh of the 
imagination can it he said that the presence of a 
razor blade in the cell of an ins tient is a 


defect in the construe the building prepared 
by the County for sueh patients. Moreover, there 
is nothing in Chandler y. Davidson County, supra, 
which would support a holding that a County, main 
taininy a hospital for the henetit of its citizens who 

ight Hecome insane, would be Hable in damages 
i defect in the construetion 


Loo v. Davidson County, 158 Tenn. 313 (1928). 
‘The plaintiff stopped in heated tay on the highway and 


awd. Recovery denied. 


sophis general vule of non-liability for damages 
While engaged in the exercise of a governmental 
function is, of course, too well settled to require dis- 


enssion. It has been reaffirmed in our recent eases. 
nee v. Shelby Connty, relied on for 
n. 141; Carothers v. Shelby Count 
+ Jolnson v. Hamilton County, 156 
And even in Chandler v. Davidson County, 142 
wherein liability for creating and maintaining 
a nuisance was adjudged, it was said that ‘building 
the pike,’ and equally repairing it, tis one of the 
prporate funetions of defendant, and uthorized 
by statute.” 
“The facts of the present ease do not bring it 
Within the exceptional nuisance doctrine. Analysis 
of the declaration discloses no more than negligent 
conduct incident to and in the direct course of the 
performance of the statutory duty of maintenance 
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of the highway. And, while mere negligence in the 
manner of the performance would not give rise to 
liability under the rule, it ‘< not shown that the man- 
ner of this performance was materially unusual or, 
indeed, unnecessary. In substance, the negligence 
alleged consisted in a failure to give adequate warn- 
ing to plaintiff as he approached of the dangerous 
conditions which he encountered.” 


City of Murfreesboro Vv. Haynes, 18 Tenn. App. 

653 (1935). 
The City built a plant outside the corporate limits tor 
the disposal of sewage. Drainage therefrom damaged ad- 


) 


jacent landowners, who brought suit. There was a re- 


covery. 


Among other things, the court said: 


‘“Tt is well settled that a municipality or county, 
in the construction of a public work, 1s not privi- 
leged to commit a nuisance, to the special injury of 
the citizens, and for such act is liable to a private 
individual in damages. Pierce v. Gibson County, LO7 
Tenn., 224, 64 S. W. 33, 55 L. R. A., 477, 89 Am. St. 
Rep., 946; Chattanooga v. Dowling, 101 Tenn., 542, 
47 S. W., 700; Chandler v. Davidson County, 142 
Tenn., 265, 218 S. W. 222; Kolb v. Knoxville, 111 
Tenn., 311, 76 S. W., 823.”’ 


Odil v. Maury County, 175 Tenn. 551 (1939). 

A school building basement was entered by a concrete 
ramp, unprotected by a guard rail. A ehild was injured 
and the County was sued. The court held there was no 
liability because ‘‘under the decisions of our courts, the 
County in the operation and maintenance of its sehools 


is engaged in a governmental function.” The court said: 


‘‘CGhandler v. Davidson County, 142 Tenn. 265, 
O18 S. W. 222, is not in point. The substance of the 
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holding in that ease, as interpreted in Carothers vy. 
Shelby County, supra, and Vance v. Shelby County, 
supra, is that where the county departs from the 
delegated sovereign power of maintaining and re- 
pairing roads and bridges and creates a nuisance 
that results in injury, it thereby commits an action 
able wrong beyend the scope of its authority and 
power.”” 


The next two ¢ 
for its conclusion that CI 


< ure those cited by the Cirenit Court 
andler y. Davidson County, 
supra, hus been overruled, Such a conclusion is, we re- 
spectfully submit, a grievous error. Both eases deal with 
the County’s negligence in maintaining its publie prop- 
erty and do not deal with an affirmative and negligent, 
act of the county on private property. 


‘yyar v. Humilton County, 160 Tenn, 216 (1929). 

The plaintiff sued for damages to. his land heeanse 
of the county's failure to keep open the ditehes on the 
highway resulting in concentration of water on plain- 
tiff’s land. Recovery denied, 


“The theory upon whieh the declaration proceeds 
is that the defendant negligently created and inain- 
tained a situation along the highway that consti- 
inted a nuisance. The facts presented by the deelara 
tion disclose a failure to keep open ditches and 
dvains Which are an adjunct to the road and not 
separate from it. The facts shown in the declaration 
do not bring the within the rule of Chandler v. 
Davidson Co., 142 Tenn. 266, See, also, Carothers v. 
Shelby Co. 148 Tenn., 186. At most the declaration 
1 an otnission of duty or act of nonfeasance. 


“Tn the establishinent and maintenance of roads, 
the County Was oxereising functions of the sovereign, 
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delegated by the State, and is not liable tor the 
alleged injury. See Woods v. Tipton Co., 7 Baxt., 
112: Carothers v. Shelby Co., supra; Vance vy. Shelby 
Co., 152 Tenn., 141.”’ 


Seott v. Knox County, 166 Tenn. 585 (1935). 


The plaintiff sued the county for negligence im the 
For two or three years a 
injuries. Recovery 


maintenance of a public road. 
bridge was down which resulted in 
denied. 


“Knox county cannot be subjected to liability for 
either acts of omission or commission in the con- 
struction or maintenance of public highways anc 
bridges, because the county acts as a political entity 
to facilitate the execution of powers delegated by the 
State and in that capacity cannot be sued for negli- 
eence. Vance v. Shelby County, 152 Tenn., 141, 210 
GS W.. 557: Lee v. Davidson County, [58 Tenn., 515, 
13S. W. (2d), 328; Carothers v. Shelby County, 145 
Tenn., 185, 253 S. W. 708; Fryar v. Hamilton County, 
160 Tenn. 216, 22 S. W. (2d) 355. 


“The statements of the declarations do not bring 
the cases within the rule applied in Chandler v. Da- 
vidson County, 142 Tenn., 265, 218 5. W.. 222. That 
ease rests upon and must be contined to its peculiar 
facets and strained construction cannot extend its 
meaning. See Carothers v. Shelby County, supra. 
These cases cannot be drawn within the purview of 
the Chandler case by mere allegations that acts, 
which are in fact acts of omission or COMMISSION, 
amount to a nuisance.’’ 


The Cireuit Court considers the rule in Chandler v. 
Davidson County extraordinary. It is the law of the other 
States of the Union. Whatever may be said it 1s the law 
of Tennessee. 


a1 


ne county, Shelby Connty, earnestly endeavored 
s ago to persuade the Tennessee appellate 
courts that it is not liable for ¢ ate prop- 
resulting from the ex ninental 
<. Shelby County insisted vigorously upon immunity 
{whenever if is engaged in a governmental fune- 
tion even tho private property is damaged. The Ten- 
ness 


mages to p 


courts repudiated the argument and  reeog- 
just as the Ci 
done in the suits at bar. 


nized the exceptions to the general rul 
jit Court should hia 


Shelby County v, Dodson, 13 Tenn. App. 392 (1930), 


Tprovenent by the county 
an impairment of the 1 
his property. Plaintiff’ sued for damages to his prop 
and recovered. The court sai 


of a public road resulted in 
ntiff’s ingress and egress to 


in the course of construet- 
ing the new improvernent and by which the owner of 

av damage to his prop- 
ing the public improve- 
aking of the property in 


y ot result of 
ment that it constitutes ¢ 
the sense that the owner is entitled to he compensated 
by way of damazes. We understand this to be the 
the holding in the cases of Morgan County 
nn. 382; Pierce v. Gibson County, 

Hamilton County v. Rape, 101 


‘There is nothing unusual or strange about the law 
of Chandler v. Davidson County. For a long time before 
was the settled law of Tennessee that a 
county is liable for the invasion and damage to private 
property even though the county at the time was engaged 
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in a eovernmental function such as the construction ot 
«4 Court House or a sewage disposal plant. 


Pierce v. Gibson County, 107 Tenn. 224 (1901); 
Chattanooga v. Dowling, 101 Tenn. 342 (1893). 


The Cireuit Court should be reversed. 


THERE WAS SUBSTANTIAL EVIDENCE OF NEG- 

LIGENCE BY THI SUB-CONTRACTOR TO WAR- 

RANT THE JURY VERDICT AND JUDGMENT BY 
THE DISTRICT COURT. 


Petitioner admits that if a contract for publie works 
is performed without negligence but will inevitably re- 
sult in damage to or the taking of another's property, the 
contractor will not be liable for the damage. If, however, 
the damage is because of negligence the contractor 1s 
lable. 


It can’t be denied that all, the County, U. S. Engi- 
neers, general contractor, sub-contractor and petitioner, 
believed the fill of the gully and the dirt superimposed 
on the pipes would do no damage if done in a reasonably 
eareful manner. 


Before briefly alluding to the petitioner’s evidence em- 
phasis should be given here to the fact the sub-contractor 
offered absolutely no evidence that the weight of the dirt 
on the pipe caused the breaks in the pipe joints. 


Petitioner admits the established rule that when all 
the inferences that justifiably can be drawn from the 
evidence do not constitute a sufficient basis for a jury 
verdict, the Court may direct the Jury to return a ver- 
dict for the proper party. But there was direct and posi- 
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tive evidence coupled with many proper inferences to 
sustain the judgment, 


Mr. Burke, petitioner 


ruction Superintendent 
testified that the four pipe lines and supporting strue- 
ture were eoustrueted in 1931, The lines were about 
three and one-half feet below the surface of the ground 
and emerged from the sides of the gully at approxi- 
mately this distance below the ground surface, The sup- 
porting structure consisted of three conerete longitudinal 
beams, 11 inches by IS inches, reinforced 1 ix steel 
bars, one 
beams. The ends of the bear 
feet into the gully banks and rested on solid earth, Be- 
tween the center and south beam there was a transverse 
beam of like construction, The pipes spanning the gully 
rested on the transverse beam so supported by the center 
and south longitudinal beams. The center and the north 
longitudinal beams supported a deck bridge used by 
automobiles and small trucks. At the point where the 
beams entered the gully banks there were upright posts 
14 x 14 inches with mud sills underneath (R. 179-182, 
102, 135). The distance between the longitudinal beams 
feet (R. 145), Mr. Burke also testified that this 
ructure was very well constructed. Sixty or ninety 
d before the | of the gasoline, Mr. Burke visited 
the Memphis terminal, examined this structure and tes- 
tified that it was in excellent condition (R. 187). 


«l_one-quarter ine 


Captain Meyer of the United States Engineer Corps, 
in charge of the levee project, daily visited the scene 
of the work from the time the contract was let in May, 
1939, until it was completed (R. 213). 
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Captain Meyer stated in emphatie and plain terms 
that the weight of the dirt superimposed upon the pipe 


lines and beams did not cause the damage. 


“(. 62. That question is intended to ask you if 
the ditch was filled to the point of covering the ditch 
‘nits entirety and carrying the fill to an elevation 
of three feet above the pipe—then would the weight 
of the dirt superimposed upon the pipe cause, in 
your opinion, the damage to the pipe and the sup- 
porting beams as | have deseribed it? 


“The Witness: Assuming the pipe and beams 
were in sound condition, or in the absenee of any 
unknown external condition, my opinion is that the 
load of the dirt above the pipe in itself would not 


eause damage.’’ 
KR. 217, 215. 


The Cireuit Court discarded this testimony as Captain 
Meyer on ecross-examination admitted that he didn’t get 
down into the gully and examine the structure, Certainly 
a United States Army Engineer in charge of the project 
who saw this structure hundreds of times and was the 
supervising officer for the United States for the project 
is qualified to offer an opinion of probative value, even 
if he didn’t get down in the gully to examine the strue- 
ture and even if he admitted ‘‘he was not a pipe line 
expert.’’ 


The Cireuit Court dismissed Captain Meyer from the 
record with these words: 


“These concessions completely destroy Captain 
Meyer’s opinion evidence as tending to support an 
inference that some act or condition other than the 
weight of the dirt caused the break in the pipe 
joints. ’’ 


Counsel for the sub-contractor, on eross-examination 
of Captain Meyer, asked him numerous questions about 
the kind and character and makeup of the beams. The 
Captain answered the questions accurately, showing that 
he had aclear conception of the structure and its probable 
strength (R. 218). 


‘The sub-contractor’s employee who operated the bull- 
dozer, which weighs around fifteen tons and moves three 
to five yards of dirt, a yard weighing trom twent, 
hundred to twenty-eight hundred pounds, admitted that 
he pushed the dirt over the pipes and structure from the 
north side until the dirt fill covered the pipes and struc- 
ture to a depth of two or three feet (R. 98, R. 306, R. 366). 


The employee further admitted that he drove this 
heayy piece of machinery upon the structure. He stated: 


&Q. Was it necessary for you to cross over the 

northern-most beam which had formerly supported 

the wooden structure (meaning the deck bridge) 

in order to fill under and over the pipes themselves? 
“A, Yes, sir.” 


R. 311. 


‘There were no pipes between the north and the center 
beams. The plain inference from his testimony is that 
ax he worked from the north, across the north beam 
and reached the center beam whieh, with the south beam, 
<upported the pipes, he drove the traetor upon the center 
beam, “in order to fill under and over the pipes them- 


selves. 


Because counsel for petitioner inadvertently stated in 


the Cireuit Court brief that it was not difficult “to 
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imagine and assume that he drove the machine against 
o - - ~ . ’ , , 
and upon the other beams and pipe lines instead of 
being somewhat more specific, the ¢ ireuit Court di 
earded this evidence by saying: 

“Tmagining or assuming that the weight of the 
machine on the north beam injured the pipe line, 1s 
elearly a non sequitur and does not arise to the 
dignity of inference.’’ 


The testimony is of such a nature that an inference 
is not necessary, but if necessary to ceive value to this 
testimony, clearly the inference is justifiable. 


One of the sub-contractor’s witnesses, a civil engineer 
and a graduate of West Point, testified that the use of a 
bulldozer shoving the dirt over the pipe lines and strue- 
ture was not the eareful and proper manner of doing 


the work (R. 345). 


The weight of the dirt did not cause the damage. The 
pipe joints at the west side of the geully were broken, 
while those on the east side were not broken (R. 147). 


After the damage Shelby County exeavated the pipes 
(R. 112). The same kind of screw flange joints were used 
to replace those broken (R. 153). They were in sub- 
stantially the same location as prior to the damage (R. 
155). Since the replacements there has been no trouble 
(R. 156). 


To lend further support to the petitioner’s contention 
that there was substantial evidence of negligence, this 
court’s attention is directed to the fact that the general 
contractor and sub-contractor were represented by the 


same counsel, and the two contractors were eo-oper- 
ating to deft 


{ petitioner's claims, This is not obje 
tionable, but the general contractor admitted on eros: 
examination that immediately after the damage to the 
structure he employed a Mr. Hidinger, a well known 
engineer in Memphis, to make an examination and report, 
whieh the contractor and his counsel did not produce in 
court (R. 241). That witness and his report were avail- 
able to both contractors, but they preferred not to eall 
him. se to the justifiable inference 
that Mr, Hidinger would have testified just as Captain 
Meyer testified. 


uch conduct gives 


Stewart, Admr, y. Southern Ry. Co.......U. 8. 
(February 16, 1942). 


Mr, Justice Black stated that in his opinion the plain- 
tiff's judgment should be affirmed. The case involved 
the Safety Appliance Act and a defective coupler. 


“Moreover, since there was a statutory duty not 
to continue using this particular pin lifter, if it 
was defective, we can reasonably assume that the 
railroad’s inspectors made some examination of it. 
Yet no inspector nor anyone else was called by the 
railroad to give testimony on the condition of the 
pin lifter immediately after the accident. Under 
these cireumstances, reasonable jurors are not to be 
denied the right to make inferences which other 
reasonable people would make.” 


While irrelevant to the point now being diseussed, 
ain from quoting these words, always so 
diet. The same 


we cannot r 
applicable in an appeal from a jury v 
Tustice stated: 


*Because it must rely on the written page rather 
than living words, an appellate court ean never fully 
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appreciate the offect of testimony heard by a jury of 
local citizens.”’ 


Fisher v. Insurance Co., 124 Tenn. 450 (1911). 


“«<«The failure to call an available witness pOssess- 
ing peculiar knowledge concerning facts essential 
to the party’s cause, direct or rebutting, or to ex- 
amine such witness as to the tacts covered by his 
special knowledge, especially if the witness be nat- 
urally favorable to the party’s contention, relying 
instead upon the evidence of witnesses less familiar 
with the matter, gives rise to an inference, some- 
times denominated a ‘strong presumption of law,’ 
that the testimony of such uninterrogated witness 
would not sustain the contentions of such party to 
the suit.’ ”’ 


The District Court recognized the importance to be at- 
tached to inferences and eharged the jury: 


“Tt is a well-settled rule of evidence that when 
the circumstances in proof tend to fix a liability on 
a party who has it in his power to offer evidence of 
all the facts as they existed, and rebut the inferences 
which the circumstances in proof tend to establish, 
and he fails to offer such proot, the natural eon- 
elusion is that the proof, i produced, instead of 
rebutting, would support the inference against him, 
and the jury is justified in actine upon that con- 
elusion.’’ 


A final argument to sustain the judement is the doe- 
trine of ‘‘res ipsa loquitur.”’ 
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Sweeney v, Ervin 


. This 


The plaintiff sued a doctor for y-ray burn 


court said ; 


In our opinion, res ipsa loquitur means 
that the facts of the occurrence warrant the infer 
ence of negligence, not that they compel such an 
inference; that they furnish cireumstantial evidence 
of negligence where direct evidence of it may be 
jacking but it nee to be weighed, not neces 
rily to be aeeepted as sufficient; that they call 

planation or rebuttal, not necessarily that they 


for 
require it; that they make a ease to be decided by 


not that they for 
where 


stall the verdict. Res ipsa 
applies, does not convert the de 
fendant*s general issue into an affirmative defense. 
When all the evidence is in, the question for the jury 
is, whether the preponderance is with the plaintiff." 


Petitioner admits the burden of proof is upon it to 
show negligence, but earnestly insists that if all of the 
oral evidence above mentioned were discarded, the ex- 
collent condition of the strnetume and the subsequent 
events and. cireumstances were 


sich as to east upon 
the sub-eontractor the duty of going forward with the 
evidence to rebut the inference of negligence which the 
circumstances warrant. This doctrine of res iy 
is often applied in the Tennessee courts. 


sa loquitur 


Granert y, Bauer, 17 Tenn. App. 373. 


“Where the thing which caused the injury eom- 
plained of is shown to be under the management 
of defendant or Dis servants, and the ident is 
such as in the ordinary course of things does not 
happen if those who have its management or control 
use proper care, it affords reasonable evidence, in 
the absence of explanation by the defendant, that 
the accident arose from want of care." 
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Oliver v. Union Transfer Co., 17 Tenn. App., 697. 


The inference drawn under the doctrine of res 
ipsa loquitur is substantive evidence, and in the 
absence of rebutting evidence or when rebutted by 
substantive evidence, it creates an issue for the 
yury.”’ 


We respectfully submit for the many reasons stated 
that the Cireuit Court erred in reversing the judgment 


against the sub-contractor. 


The judgments dismissing Shelby County and the 
general contractor should be reversed. 


Respectfully submitted, 


EDWARD P. RUSSELL, 
Counsel for Petitioner. 
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IN THE 


SUPREME COURT OF THE UNITED STATES 


‘erm, LAL. 


October 


GULF REFINING COMPANY, 
Petitioner, 
vs. 


MARK C. WALKER & SON COMPANY, 
HARTFORD ACCIDENT & INDEMNITY 
COMPA and COUNTY OF SHELBY, 
TEND 


1114. 


Respondents. 


RESPONSE OF SHELBY COUNTY TO PETITION 
FOR WRIT OF CERTIORARI OF MARK C. 
WALKER AND SON COMPANY, AND 
BRIEF IN SUPPORT THEREOF. 


STATEMENT OF THE CASE. 


This Petition for Certiorari involves two separate and 
distinet law suits, one of which originated in the Federal 
Court and the other in the State Court at Memphis, 
Shelby County, Tennessee. 


This respondent, Shelby County, is a party to and in- 
terested in only the suit which was brought against it in 
the Federal Court,—Gulf Refining Company vs. Mark C. 


Walker & Son Compeny, No. 1114 in this Court. 


2 
This respondent was dismissed by the Federal trial 
judge and that Order of Dismissal was affirmed by the 
Circuit Court of Appeals. 


There was, therefore, a concurrent finding ot the Fed- 
eral trial judge and the Circuit Court of Appeals that 
Shelby County was not liable in this law suit. 


This Petition tor Certiorari sets out no new erievance 
whatever so far as that eoneurrent dismissal is con- 
cerned. It merely rehashes erounds presented to the 
Court of Appeals and which were held by that Court as 
‘nsufficient and unavailing. 


The most liberal extension of the language of Section 
941) of the Judicial Code, upon which petitioner relies 
for the jurisdiction of the Supreme Court, does not oive 
the Supreme Court jurisdiction to review the decree in 
ease No. 1114,—the only case with which this respondent 


is concerned. 


The Federal question of the violation of the Seventh 
Amendment to the United States Constitution 1s con- 
fined to case No. 1115 in which this respondent 1s not a 
party and has no concern. 


The filing of a Petition for Certiorari in both cases 
(1114 and 1115) for the decision of a Federal question 
which has arisen in only one of them (1115), is an im- 
proper attempt to secure a review of a concurrent opin- 
‘on of the Federal Trial Court and the Court of Appeals 
in case No. 1114, for which Section 240 of the Judicial 
Code furnishes no authority whatever. 
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The separate decrees entered in the two eases in the 
Court of Appeals are independent of one 
the review aud redress of one of them doe: 
tate any consideration or review of the other. 


The reasons relied on for the allowance of the writ as 
defendant and to which this response will 
are found on pages six through eight of 
ef and are numbered T, 1, 1V, and VI. 


In the original and amended complaints (R. p. 5, p. 38) 
the petitioner without making an election, sought to hold 
Shelby County liable in damages both for breach of 
contract and for negligence in tort. 


(1) The liability of the County for breach of con- 
tract is based on 


(a) The alleged breach of a covenant in a formal 
easement deed given by Gulf Refining Company to Shel- 
by County and its assigus on the fourteenth day of 
February, 1939 (R. p. 11), “that proper and adequate 
provision shall be made for the continued use of the 
existing pipe lines.”” 


(b) The alleged unauthorized assignment of rights 
given personally to the County in a letter of Mareh 11, 
1939, from R. W. Lynch, Petitioner's Superintendent, to 
liam B. Fowler, City Engineer (R. p. 40). The letter 
is addressed to the City Engineer and the County is not 
mentioned in it. 


(2) The theory on which petitioner charges the 
County with liability in tort for negligence is that 
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(a) ‘*The County is liable for negligence when en- 
gaged in a governmental function and there Is a depar- 
ture from County property and a wrong to private prop- 
erty.’’ (Br. p. 11). Until the decision of this case 1m the 
Court of Appeals, petitioner had insisted that the Coun- 
ty’s participation in the work involved in this litigation 
was a non-governmental undertaking. This position 
seems to have been abandoned by petitioner as untenable. 


(b) By the Federal Flood Control Act, 33 U.S.C.A., 
par. 701 ¢, which is made a part of the Original Com- 
plaint, it was provided that tor the control of the flood 
waters of the Mississippi River, 11 Memphis and Shelby 
County would, without expense to the United States Gov- 
ernment, furnish the necessary easements and rights-ot- 
way and give assurance to the Government that the title 
to the easements and rights-ol-way were good, and agree 
to indemnify the Government against claims arising 
against defects in title, that the United States Govern- 
ment, acting by and through its Corps of Engineers and 
in accordance with plans to be made by them, would con- 
struct wholly at the expense of the United States Gov- 
ernment, levees, pumping stations, flood walls, flood- 
ways, dams, and other works for flood control. 


The City of Memphis and County of Shelby agreed 
to cooperate and to furnish easements and rights-ol-way 
for the Federal Flood Control Project on Nonconnah 
Creek south of Memphis and on Wolf River north of 
Memphis and to that end sought and obtained authority 
from the Legislature of the State of T’ennessee for bond 
issues and the levy of taxes for the expense to the Coun- 
ty and City of these improvements. These enabling Acts 
for the Project are Chapters 534 and 89%, Private Acts 
of Tennessee, 1937. 
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The County and City obt 
ments and rights-of-way, gi 
lo the United State: 
accept these ¢ 


ed the necessary ease- 
© the ne assurance 
iment, which proceeded to 
lits-of-way and in aceord- 
ance with plans and specifications of the United States 
Corps of Engineers, let contri for the construction of 
levees and other Flood Control Projects. 


ements and ri 


One of the easements obtained was that of the Gulf 
Refining » Which was in the form of a deed 
from the Company to Shelby County, covering the land 
h the le would be built and 
hing covenants for rights of ingress and egress 
and of indemnity and release to Shelby County, its sue- 
sors and assigns, from any and all da 
ig the levees, flood walls, and appurtenant 
id the exercise and use of rights conveyed 
in the easement. ‘The consideration for the easement 
granted was One ($1.00) Dollar, the construction and 

i nee of the le ied adequate provision 
for continued use of ¢ » lines, reversal of 
drainage, and the erection and maintenance of a private 
road across the levee. (Rp. 11) 


of the Company on whi 


ses hy reason 


constractin 
structur 


Almost a month after the giving of the original ease- 
ment in March, 1939, Petitioner's Superintendent Lyneh 
wrote W. B, Fowler, City Engineer, a letter confirm 
aversation in Fowler's office and giving permission 
of the Gulf Refining Company to fill a diteh on its prop- 
erty to protect th (R, p. 40.) This letter 
given, to Lynch and Fowler's 
+ beeause the United States Engineers had de- 
the filling of the diteh had 
to he inchided in the work for which the Engineers were 


Was askec 


finn 


to protect the lev 
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letting contracts, although 1f was not contemplated when 


the original easement was obtained. 


The damage to the pipe lines was done to them where 
they crossed the ditch and was not done to them on land 


covered by the original easement. 


The County was dismissed on the Original and Amend- 
ed Complaint before the trial and, therefore, no wit- 
nesses were introduced on hehalf of the County at the 
trial nor was the County represented at the trial. On 
April 6, 1940, a judgment was entered against Weaver, 
the subcontractor, for nine ($9,000) thousand dollars. 


BRIEF AND SUMMARY. 


1. Shelby County is not liable for breach of contract 
either on 


(a) the covenant in the easement of the 14th of Feb- 
ruary, 1939, ‘‘that proper and adequate provision shall 
be made for the continued use of the existing pipe lines’’ 
because such proper and adequate provision was made 
in the plans for the new levee. 


In its opinion (R. p. 426) the Court of Appeals said 
of this covenant, ‘‘To read into it a eveneral guarantee 
against damage would be in conflict not only with the 
general tenor of the agreement and with the specitie 
release and acquittance of the County therein contained, 
but would raise a serious question as to the authority 
of the County to undertake such obligation.” 


Petitioner in his Brief, at the bottom of page 25, by 
quoting only part of the foregoing paragraph otf the 


¥ 


opinion, gives an entirely erroneous impression of the 


holding of the Court of Appe: 


(b) on the letter of March 11, 1939, from R. W. 
Lyneh, petitioner’s Superintendent, to William B. Fowl 
er, City Engineer, t 


ease 


(1) This letter was a supplement to the contract set 
out in the easement and governed by all its terms and 
condition: 


(2) This letter does not give a personal license to 
Shelby County because it is addressed to William B. 
Fowler as City Engineers 


(3) Because it is to be construed with the formal 
easement whieh is made to Shelhy County and its assigns, 
with covenants to Shelby County and its agents, for in- 
s, and for release and acquittal of all 
us for damages growing out of the construction of 
the levee; 


and egr 


(4) The formal casement expressly grants rights not 
only for the coustruetion and maintenance of the main 
levee but for ‘additions thereto’? and ‘appurtenant 
structures.”? 


The Trial Court was justified in dismissing Shelby 
County on the complaint and amended complaint on the 
law but it would have been compelled to dismiss the 
County at the end of the Plaintiff's proof on the evidence 


(1) because Shelby County took no part whatever 
in the construction of the levee or its appurtenances ex- 


8 
_ ‘ , ‘ . 
and transter to the United States (Jov- 


cept to acquire | | 
ernment the necessary easements and rights-ol-way ; 


(2) because neither under the Act of Congress au- 
thorizing the work nor under the work as 1t was actually 
done, did Shelby County or any of its officers or agents 
let any contracts tor eonstruction, exercise any super- 
vision over the construction work or do any of it them- 


selves. 


(3) Because Plaintiff’s witnesses, Lynch, its Super- 
intendent, and Fowler, City Engineer, knew the function 
of the County at the time of the grant of the easement 
as well as at the time of the writing of the letter ot March 
11th. Both parties knew (R. pp. 125, 126, 202, 203), that 
the County would do no work and let no contract for the 
work. 


(4) Both Lynch and Fowler testified that the letter 
of March 11th was asked for and given because **they”’ 
wanted to fill the ditch and these witnesses both defi- 
nitely testified that ‘*they’” meant the United States 
Engineers. (R. pp. 125, 902.) Shelby County was never 
mentioned. 


From the testimony of these witnesses of the Plaintift 
it is quite clear that there was no difference between the 
letter of March 11th and the formal easement so tar as 
the functions of the parties was concerned. Permission 
to fill the ditch was asked for and given as an integral 
part of the plans for the levee, and, as stated in the letter, 
for its protection. These two documents, the formal ease- 
ment and the subsequent letter relating to the same sub- 
ject matter, as indicated by the language contained m 
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them, ave to be construed together and the letter limited 
and defined by the provisions of the easement. 

Lynch v. Bank, eto. (Cal.) 37 Pac, 7163 

We. d. 3 

6 RCL, p. 850, See. 240, 


IL Shelby County is not liable in tort for the negli- 
gence of its officers, subordinate agents or independent 
contractors even though they be engaged in a private, 
unauthorized undertaking and commit an active wrong 
on private property. 


Petitioner, in its Original Complaint (R. p. 9), made 
this statement of the proximate cause of the damage and 
the negligent acts which rendered the defendants, includ- 
ing Shelby County, liable—**The work was done in such 
a negligent and eareless manner that, unknown to the 
plaintiff, the pipe lines and the supporting beams were 
very greatly damaged, the pipe joints were broken and 
the concrete supports were likewise damaged and broken, 
which said damage and condition was due to the careless, 
negligent and inefficient manner in which the fill work 
was done and the heavy machinery was used in and about 
the said pipes and concrete foundations.” 


It has been repeatedly held by the Supreme Court of 
the State of Tennessee that the mere allegation that acts 
Which are in fact acts of mere omission or commission, 
feasance or mis-feasance cannot be held to constitute 
cance merely to bring them within the provision of 
the opinion in Chandler vs. Davidson County (1919), 142 
Tenn. 265, 
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2 4 al = ‘ yy . 
In the recent case ol Seott v. Knox County (1933), 166 
Tenn. 585) at page 588, the Court said, discussing the 
limits of the Chandler case: 


“That ease rests upon and must be confined to its 
peculiar facts and a strained construction cannot 
extend its meaning * * * These cases eannot be drawn 
within the purview of the Chandler case by mere 
allegations that acts, which are in fact acts of omis- 
sion or commission, amount to a nuisance.’’ (Italies 
ours. ) 


(a) Specifically and definitely under Chapter 897 of 
the Private Acts of 1937, this particular Flood Control 
Project on Nonconnah Creek, Wolf River and the Missis- 
sippi River, is made a eovernmental function tor Shelby 
County and for it the County is authorized to issue bonds, 
levy taxes and exercise the power of eminent domain. 
Such projects are also made governmental functions for 
counties in Tennessee, under the Code of 1932, at Sec- 
tions 4187, 4193, et seq. 


(b) But even if the levee and the filling of the ditch 
were not a public improvement and an active wrong was 
done the Plaintiff by the negligence of the County em- 
ployes or subcontractors, such employes or subcontrac- 
tors might themselves be individually liable but Shelby 
County would not. 

‘Tf the injury is a necessary incident of necessary 
blasting in construction of the highway, the damages 
are chargeable to the condemnor, here the County. 
But if the injury is not such a necessary incident, 
but is the result of negligence of the contractor, then 
the damages are chargeable to him.’’ 

Newberry v. Hamblen County, 157 Tenn. p. 491, 

at p. 495. 
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“We are of the opinion that the failure of the 
officers and employ Who, it is al- 
lowed, destroyed, or removed the bridge, from the 
road in question, to erect barriers or place lights 
or other warnings at the place where said bridge 
was removed for the protection of travelers, nmount= 
ed to negligence, but such negligence did not render 
the county liable to Plaintift for the injw sus- 
tained under the authe 

Vance v 


p. 17. 


that the nexligence complained of was shown by the 
declaration to Teen committed by an agent or 
employee of the County, for whieh the County is not 
liable, The Court was clearly correct in 
this ground of the demurrer in favor of the 
Johnson v. Hamilton County, 156 Tenn. p. 300. 


Neither the County nor its elected officers are liable 

for acts of subordinate office 

Robertson v, Sichel, 12 

487, 488; 
Meacham on Public Officers, See. 598, 664. 

There is no suggestion or even allegation that the dam- 

age to the pipes was a necessary incident of the building 


of the levee. 


U.S. 507; 22 R.C.L., pp- 


(c) The reasons given for this immunity of the County 
were set out in the case of McAndrews v. Hamilton Coun- 
ty, 105 Tenn., p. 399, and have been many times approved 
by the Supreme Court of Tennessee: 


That there is no fund out of which satisfaction 
could be had. 


2, 


That it is better that an individual should suffer 
than that the public should sustain an inconvenience, 


3. That the County is a subordinate political govern- 
mental division of the State. 


4. That its function or action in regard to such inst1- 
tutions are legislative, and that neither the State 
or County could be sued on such account. 


5. That counties are ‘nstrumentalities of government 
and partake of the immunities of the State while 
° . . = +) 
acting in a governmental eapacity. 


These reasons leave no room for a distinction between 
the liability of a County for the negligent acts of its offi- 
cers and agents in the performance of a covernmental 
function and the negligent acts of such officers and 
agents in the performance of an unauthorized and non- 
governmental undertaking. If there is no County fund 
available for the satisfaction of a tort committed within 
the scope of the authority of the County officers, cer- 
tainly there is no fund available for the settlement of 
judgments rendered against a county for the unauthorized 
and irregular acts of such officers. If it is better that 
an individual suffer in the one case, the reason holds 
for the other. If it is contrary to public policy tor coun- 
ties to expend tax money for judgments for damages, a 
fortiori, is it contrary to such public policy to pay damages 
accruing by reason of a non-governmental undertaking. 


(d) The opinion of Chandler v. Davidson County, 142 
Tenn. p. 265, is an anomaly, has never been followed in 
Tennessee since its rendition and was virtually overruled 
by the opinion in the case of Fryar v. Hamilton County, 
160 Tenn. 216, which was rendered ten years later. 
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‘The authority of the Chandler case was pressed upon 
the Supreme Court in the following eases but was never 
followed in any one of them: 


Carothers v. Shelby Co., 148 Tenn, p. 18% 
Vance v. Shelby County, 152 Tenn. p. 141; 
Johnson vs Hamilton Co. 156 Tenn, p. 3005 
Odil v. Maury County, 175 Tenn, p. 550. 


In the case of Fryar”. Hamilton Co., supra, the Su- 
preme Court virtually overruled the Chandler opinion: 


Phe theory upon which the ration proceeds 
hat the def ndants negligently created and main- 
tained a situation along the highway that consti- 
tuted a nuisance, The facts presented by the deel 
tion disclose a failure to keep open ditehies and drains 
which are an adjimet to the road, and not separate 
from it. The facts shown in the declaration do not 
bring the case within the rule of Chandler v. David- 
son Co., 142 Tenn. 266, Sec Carothers v. Shelby 
148 Tenn. 186, At most the declaration charges 
mission of duty, or aet of non-feasanee.”* 

(160 Tenn, 216, at p. 218.) 


(e) Of course, since the express allegation in this case 
‘of the Gulf Refining Company v. Shelby County is that 
ani cof negligence broke the pipes of 
the Company and since there is nowhere pleading nor 
proof that sue were unauthorized or beyond the 
of the County employes, or that this 
breaking of the pipes constituted a meisanee or ereated 
one, the 4s of the Fryar case are identical with the 
4s of this case and the opinion of the Chandler case is 


4 or series of 9 


scope of the power 


inapplicable. 


more omission of duty by 
sing the delozated sovereign 


“The misanee is not 
the County while exer 
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power of maintaining roads and bridges, but an 
active continuing wrong beyond the scope of that 


power.” 

* ; rl A ‘ « » 

Carothers v. Shelby Co., 148 Tenn. p. 18), at page 
187. 


“<The creation of a nuisance is not a mere omission 
of duty by the County while exercising the delegated 
sovereign power of maintaining roads and bridges, 
put is an active continuing wrong beyond the scope 
of that power.” 

Vance v. Shelby Co., 152 Tenn. 141, at p. 147. 

‘These cases cannot be drawn within the purview 
of the Chandler case by mere allegations that acts, 
which are in fact acts of omission or commission, 


amount to a nuisance.’ 
Scott v. Knox Co., 166 Tenn. 585, at p. OSs. 


Finally, it is difficult to see what comfort the peti- 
tioner secures from the opinion in the case of Odil v. 
Maury County, 175 Tenn. p. 990, which was delivered on 
February 17, 1940, and has been published since the 
hearing of this case in the Court of Appeals. There 1s, 
of course, no statute in Tennessee which renders coun- 
ties liable in tort, and the series of negligent acts by which 
the subcontractor broke the pipes of the petitioner could 
certainly not be reasonably held to be ‘“a nuisance.’’ The 
opinion in the ease of Odil v. Maury County, 175 Tenn. 
at p. 551, contains a very clear statement of this re- 
spondent’s position : 


“Tn 15 C. J., 569, 570, it is said: ‘*In the absence 
of statute a county is not liable for damages to pri 
vate interests by the construction of public works 
and improvements. ”’ 

With respect to the liability of a county for a tort 
the text in 14 Am. Jur., Counties, pages 215, 216, 1s 
as follows: ‘‘It is well settled that since counties 
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are organized for publie purpos 
the performance of duties 
the State government, they are never to be held lia- 
ble in a private action for neglect to perform such 
duties, for acts done while engaged in the perform- 
ance of such duties, or because they are not per- 
formed in a manner most condueive to the safety 
of employees or the public, unless such liability is 
ly fixed by statute 
sneral rule applies to acts constituting nui- 
. Carothers v. Shelby County, 148 Tenn., 185, 
Vance v. 


es and charged with 
is arms or branches of 


548; Wehn v. Commis- 
sioners of Gage County, 5 Neb., 494, 25 Amn. Rep., 
~ Monroe County, 24 App. Div., 421, 48 
9; Matson v. Dane County, 172 Wis., 522, 
774; Hubbard v. Crawford County, 221 
805; Mokovich v. Independent School 
177, Minn,, 446, 225 N.W., 292. 
Chandler v. Davidson County, 142 Teun., 265, 218 
W., 222, is not in point. The substance of the hold- 
ing in that case, as interpreted in Carothers c. Shelby 
County, supra, and Vance v. Shelby County, supra, 
is that where the county departs from the delegated. 
sovereign power of maintaining and repairing roads 
and bridges and creates a nuisance that results in 
injury, it thereby commits an actionable wrong be- 
yond the scope of its authority and power. 
” Pierce v. Gibson County, 107 Tenn. 224, 233, 64 
8. W.. 38,55 L.R.A., 447, 89 Am. St. Rep., 946, simply 
applies the universal rule that a court of chancery 
hus anthority to enjoin a nuisance.” 


16 


ARGUMENT. 


Since this respondent 1s a party to only one of the 
two cases in which the Petition for Certiorari is filed, 
the respondent is not concerned with the first two 
grounds, A and B, relied on by the petitioner (Br. p. 9) 
for filing this petition and for the jurisdiction of this 
Court. 


Considering seriatim, the grounds set out on pages 10 
and 11 of petitioner’s Brief, this respondent’s reply to 
them is as follows: 


C, “Shelby County is lable tor breach of its con- 
tracts.?’? This statement of fundamental law has never 
been challenged by this respondent at any stage of this 
law suit, but the Federal Trial J udge and the Judges of 
the Cireuit Court of Appeals concurred in their finding 
that there was no proper pleading or proot that respond- 
ent had breached its contract. 


D. This respondent has never denied that a personal 
license, when properly evidenced by a written agreement 
or other sufficient evidence, is unassignable, but this 
respondent has emphatically denied and denies now that 
the letter given by petitioner’s superintendent to the 
City Engineer on March 11, 1939, (Iv. p. 40) was or could 
now be reasonably construed to be a personal license or 
separate from the easement deed (KR. p. 14) given to this 
respondent and its assigns by the petitioner. In this con- 
tention both the Federal Trial Judge and the Judges of 
the Cireuit Court of Appeals have agreed with the re- 
spondent and held that the letter was integrated with 
and a part of the same transaction out of which the 


ve 


Kasement Deed arose, and that therefore since the 
rantor in the Easement Deed knew at the time that the 
given would be assigned to the United States En- 
vs, that the law governing personal licenses had no 
application. (Re 


gine 


Since this respondent was not a licensee but a 
grantee with a right to assign, the law applicable to 
negligence of personal licensees has no application what- 


ever. 


F. This respondent has never denied that when 
private property is damaged in a work of public im- 
provement, it is equivalent to a ‘taking’ of such prop- 
erty within the meaning of the Constitution of the United 
States und of the State of Tennessee, it and only if the 
nage is ne y for the work of publie improvement. 
If the damage is not necessary but is a result of the neg- 
lizence of the agent of the County doing the work, then 
the agent is liable but the Coun: self is not liable. 
“Lf the injury i ry incident of necessary blast- 
ing in construction of the highway, the damages are 
chargeable to the condemnor, here the County. But if 
jury is not such a necessary ineident but is a re- 
sult of the negligence of the contractor, then the dam- 
are chargeable to him.’? Newberry v. Hamblen 
County, 157 Tenn, 491 at page 495. 


niece 


‘This rule is also laid down in Vance v. Shelby County, 
152 Tenn. 141 at page 147; Hale v. Johnson, 140 Tenn. 
182: Vance v. Hale, 156 Tenn, 389; Johnson v. Hamilton 
County, 116 Tenn, page 300. 


It is not contended that it was necessary to break the 
pipe lines in order to build the levee. 
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G. Except for the case of Chandler v. Davidson 
County, 142 Tenn. page 965, which is hereafter fully 
considered, there 1s no case in Tennessee in which a 
County has been held liable for negligence in tort. The 
ease of Pierce v. Gibson County, 107 Tenn. page 224, 
merely holds that where an irreparable injury is about 
to be done to private property, that a County may be 
enjoined: 


‘<< Pierce v. Gibson County, 107 Tenn., 224, 233, 648.W., 
33, 55 L.R.A., 447, 89 Am. St. Rep., 946, simply wonlies 
the universal Hite that a court of chancery has authority 
to enjoin a nuisance.’’ Odil v. Maury County, 175 Tenn., 
page 553. 


The case of Chattanooga v. Dowling, 101 Tenn., page 
342, was a suit against the City of Chattanooga as a 
municipal corporation, and the rule of liability in tort 
for municipal corporations is entirely different from the 
rule applicable to counties in the State of Tennessee. 


We have considered the five grounds relied on by the 
petitioner for filing this Petition for Certiorari in the 
Supreme Court of the United States against Shelby 
County. There is not a single one of these grounds that 
is covered by Section 240 of the Judicial Code or by 
Rule 35 of this Court in which are set out in detail the 
reasons for which the Supreme Court of the United 
States will assume jurisdiction on a Petition for Cer- 
tiorari and review an opinion and decree of the Circuit 
Court of Appeals. We submit not only that no jurisdic- 
tional ground is laid by petitioner against this respond- 
ent, but that all of the grounds laid in the petition against 
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this respondent were raised and fully argued by the 
petitioner in the | Court and the Court of Appeals 
and both those courts found against the petitioner on 
all of those grounds. 


The motion of the County to dism the complaint as 
to it was predieated, first, upon the fact that the County 
is not liable in tort for the negligence of its employes 
or for the negligence of its independent contractors in 
the performance of a governmental function; that the 
County is not liable for breach of contract because it had 
done all it was obligated to do under the contract and 
because there was an entire lack of privity of contract 
between the Defendant Shelby County and the eo-de- 
fendants Walker and Weaver. 


We believe the Court will find conclusively that not 
only was the Trial Judge amply justified in sustaining 
the motion of the County to be dismissed prior to the 
trial, but that had he then overruled the motion and held 
the County in until the close of the Plaintiff’s case, that 
then and at that time the ‘Trial Court would have been 
compelled not only on the law but on the evidence intro- 
duced by the Plaintiff to have granted a direeted verdict 
for the County and dismissed it on the evidence of this 
particular case as well as on the law. 


The complaint itself, citing the Aet of Congress anthor- 
izing the work, conclusively shows that the Plaintiff and 
its officers were well aware of the function that the 
County had to perform with regard to the Flood Control 
Project and the building of the levee and its appurtenant 
structures, that neither the County, nor its officers, em- 
ployes, or agents, had anything whatever to do with the 
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actual work of construction, with its supervision, or even 
with the letting of the contract therefor. That, theretore, 
there was neither a relation in contract nor a relation 
of master and servant between Shelby County and the 
parties who actually did the damage, even if the doctrine 
of Respondent Superior could be applied to a County, 


which is not the law. 


It also appears from the testimony that the formal 
easement deed granted by the Plaintiff aequits and re- 
leases the County of this very claim for damages. The 
testimony also shows that the adequate provision for the 
continued use of the existing pipe lines of the Plaintiff 
has been made in the new levee, in accordance with the 
agreement with the County to that effect. 


Defendant Shelby County Is Not Liable for Breach of 
Contract Either on the Easement or on the Letter 
Giving Leave to W. B. Fowler to Fill the Ditch. 


In considering this phase of the appeal it is necessary 
to consider not only the formal easement itself and the 
letter given to the City Kngineer to supplement it, but 
also the testimony of the witnesses introduced by the 
Plaintiff to show the facts and circumstances as well as 
the intention and knowledge of the parties. 


Mr. Lynch, the Superintendent and Executive Agent 
for the Plaintiff, says: 


“Q. Mr. Lynch, do you mean to tell the Court 
and Jury that you didn’t know that the United States 
eovernment were going to eonstruct this levee con- 
stituting this flood control project at the time your 
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company gave, and before your company gave this 
right-ot-way (o the County! 

A. 1 didn't sce any contract or anything, 

Q. 1 didn k you if you 
asked you if you knew it! 

A. | heard about it, yes. 

Q. You understood that the United States Goy- 
ernment was to construct the levee? 

A. Yes, 

Q. On the right-of-way that your company 
to the Coun 

A. That’s right. 

Q. Who negotiated with you, if negotiations were 
with you, for this right-of-way for the Company? 

A. Mr. Fowler. 

Q. Mr. Fowle 

A. Yes, sir. 

Q. The same man who negotiated with you for 
the permit to fill the gully? 

A. *s right. 

Q. Was there any discussion at that time between 
you and Mr, Fowler as to the purpose of filling 
the gully? 

A. 

Q. You didn’t ask him any questions about it? 

A. No, si 


Ww any contract; 1 


permit, you stated that it was for the 
protection of the proposed levee. You knew then 
that it was the protection of the levee that was to be 
constructed at that point? 

A. He said they wanted to fill the ditch. 

Q. You stated in your letter that it was for the 
jon of the proposed levee? 


AL Yes, 
Q. And new that it lad reference to this 
levee at that point? 


A. Yes 


.) (Italies ours.) 


epee) 


Mr. Fowler, who was also called for the Plaintiff, said: 


“<Q. Did you tell Mr. Lynch what you wanted 
the right of way for and who you wanted it for! 

A. You mean for the levee? 

@. Yes. 

A. Yes, sir. 

Q. Did you tell him—did he indicate he under- 
stood from anything you said that he knew you were 
getting it from them on eondition that the govern- 
ment would build the levee? 

A. Ithink he knew that, yes. 

Q. You necessarily told him that when you asked 
him to practicallly give you the right of way? 

A. I think that’s so, yes, sir. 

Q. When you were getting this permit to cross 
the gully—I mean fill the gully—was there any dis- 
cussion of the need for that, or who it was for? 

A. That wasn’t a part of the right of way for 
which we had secured a regular easement from the 
Gulf Refining Company, and that had been sub- 
mitted to the Government engineer and that ques- 
tion came up afterwards, and Mr. Lynch was in my 
office about another matter, I don’t recall what it 
was, and I mentioned that they wanted to fill the 
levee. 

Q. By ‘they’ you mean the government? 

A. The government wanted to fill this levee. He 
wrote me a letter. Whether he took it up with his 
superiors or not I don’t know, but he wrote me a 
letter saying there was no objection to having the 
ditch filled in.’”’ 

(R. 202, 203.) (Italics ours.) 


From these quotations from the testimony of Plain- 
tiff’s witnesses it is very evident that the letter of March 
11th to Fowler was a supplement to the formal easement 
granted on February 14th, and that both parties knew 
that the permit granted in the letter of March 11 was 


songht and granted for the U. S. Engineers, that they 
would use it and that the County would do no work 
whatever. It is also evident that the parties so consid- 
ered it at the time. 


The filling of the diteh and the building of the levee 
were both parts of the same contract and transaction 
between the County and the Gulf Refining Co., since the 
Plaintiff charges the County with liability for the breach 
of the following clanse of the easement contract: 


“That proper and adequate provisi 
made for the continued use of the existing pipe lines.”” 


‘This clause on which the County’s liability is predicated 
was taken from the easement of February 14, 1939, and 
the liability of the County on account of it is to be gauged 
by the other provisions of that instrument. 


(1) The grantor, Gulf Refining Company, knew that 
the United States Government and not the County was 
to do the construction work. (Lynch and Fowler testi- 
mony, supra R. pp. 125, 126, 202, 203.) 


(2) This w: 
the habendum 
its assigns. 


contemplated in the easement deed as 
“To Shelhy County, Tennessee, and 


(3) Since the County was not to do the work, the 
Gulf Refining Company in the easement deed and as 
part of the contract with the County formally acquits 
and releases the County from “any and all damages * * * 
by reason of constructing the aforesaid levee, and/or 
flood walls, and appurtenant structures, or by the exer- 
cise and use of the rights herein and hereby conveyed.”” 
(Easement R. p. 14.) 
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(4) The easement was therefore assignable to the 
United States Government and the indemnity given not 
only to the County, ‘ts officers and employes, but its 
agents. (R. 14.) 


(5) The Plaintiff (Br. p. 3, 2nd par.) says that the 
easement was given for the nominal eonsideration of one 
dollar. This is not true as appears from the easement 
itself. (R. 11.) The consideration was (1) one dollar, 


(2) maintenance and construction of the levee, (3) build- 
ing of a private road, (4) provision for use of pipe lines 
(which might have been terminated by condemnation). 


This Court, after reading the record, will not ignore 
nor discount the great permanent benefit that the ‘*main- 
tenance and construction”’ of the new levee will be to the 
Plaintiff. Its property was subject to overflow, which 
prevented all use of it in times of high or flood water. 
The new levee and the private road over it willl insure 
the uninterrupted and continuous use of Plaintiff’s plant 
and property, prevent damage, and provide means of 
ingress and egress at all seasons. So far from ‘*nominal’’ 
is this consideration that we think more properly it should 
be called ‘‘inealeulable’’ in dollars and cents. 


Bearing in mind that from the testimony of Lynch 
and Fowler the Plaintiff and its officers knew that all 
the work on the levee would be done through the United 
States Government; that the only obligation of the Coun- 
ty and the City with regard to the project was, as set 
out in the complaint, ‘‘to provide without cost to the 
United States all lands, easements and rights-of-way 
necessary for the construction of the proposed levee and 


its approach 


."" It is very clear that the letter was a 
supplement to and a part of the original easement and 
that the duties of the parties under it were no different 
from the duty of the parties under the easement. The 
clause '‘Proper and adequate provision shall be made 
for the continued use of the existing pipe lines’? of Plain- 
tilf was inserted in the easement merely to make certain 
that in any plans by the Government Engineers for the 
now levee ample and adequate provision for the existing 
pipe lines of the Plaintiff should be made so that Plain- 
fiff could continue after the construction of the new 
loves to pump its gas from barges on the river as it had 
in the t. Th was no suggestion that the County, 
whieh the Plaintiff knew was not going to construct the 
levee or any part of it, should actively protect the pipe 
lines. The language of the easement does not have any 
such meaning or bear any such construetion; and, indeed, 
such a construction would be inconsistent with the haben- 
dum of the easement, which is ‘to the County of Shelby, 
Tenn with the paragraph imme- 
diately following the habendum, which is a covenant by 
the Plaintiff to **the County of Shelby, Tennessee, its 
officers, employes and agents,” and with the following 
paragraph: 


“And for the eonsid 


ation mentioned aforesaid, 


thy said vendor, for itself, its successors and assigns, 
hereby releases and acquits the County of Shelby, 
‘Tennessee, its officers, agents and employes, from 


any and all damages to the hereinhefore described 
tract of land by reason of constructing the aforesaid 
levees, and/or flood walls, and/or appurtenant struc 
‘ures, or by the exercise and use of the rights herein 
and hereby conveyed,” (Italics ours.) 
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specifically granted land of the Gulf Ke- 


This easement 
construction and maintenance 


fining Company for ‘‘the 
of said levee or any enlargement thereof.’’ (R. 13.) And 
the letter of March 11th, therefore, was merely a recogni- 
tion by Mr. Lynch of a notice from Mr. Fowler that the 
Government had decided on a strueture additional and 
appurtenant to the original levee. Both Fowler and Lynch 
testify (R. p. 125, 202) that the letter was asked for and 
given because ‘‘they’’? (meaning the U. S. Engineers) 
wanted to fill the ditch. 


Since all parties knew that the County was not going 
to do any of the actual construction work and for that 
reason the Plaintiff, Gult Refining Company, in con- 
sideration of the proposed improvement, fully aequits 
and releases the County, its officers, agents and em- 
ployes, from any and all damages to the tract, it results 
that so long as ‘‘ proper and adequate provision was made 
for the continued use of existing pipe lines, the reversal 
of drainage, and the erection and maintenance of a pri- 
vate road across the levee’’ (R. 12), the County had fully 
discharged its obligation under the easement and 1s 
without liability. 


There is Absolutely No Evidence That the Letter of 
March 11, 1939, Gave a Personal License 
To Shelby County. 


The letter is short and is as follows: 
“MEMPHIS TERMINAL, 


Mareh 11, 1939. 
Mr. W. B. Fowler, 

City Engineer, 

Memphis, Tenn. 

Dear Si 


Confirming recent conversation in. your oftiee, 
this is to advise that the Gulf Refining Co, grant 
you permission to fill the diteh at the west end of 
our prop to protuet the proposed levee. 


Yours very traly, 
R. M. Lynch, 
RMLS Superintendent.” 
(R. 40.) 


Tt is fundamental that a written instrument speaks for 
itself; that its meaning is to be deduced from its own 
four corners, In other words, if an instrument creates 
a personal license, it says so. (Authorities cited by 
Potitioner, Br. py 8.) Under this rule, assuming what 
we do not con t the letter granted a personal 
lice: that license was granted to Fowler as City (not 
County) Engineer. The County is not mentioned at all, 
but significantly the purp« the permit is expressed 
‘to protect the proposed levee."* 


de, th 


The iden of a personal license had its ineeption in the 
resonreeful and ingenious imagination of opposing coun- 
sel after he had filed his original complaint, In that there 


28 


‘s no intimation of the personal license theory, but being 

» . , 
met by a clear and complete defense in the County's 
motion to dismiss (R. p. 15) on the grounds: 


(1) That the easement in express words contains a 
release and acquittal of the claim made ; 


(2) That the easement Is a erant to the County and 
its assigns; 


(3) That there was no privity between the sub-con- 
tractor who did the damage and the County; 


(4) That the County is not liable in tort, 


counsel had to devise a new form of attack and amended 
the original complaint to introduce the personal license 
theory. 


Why is the ‘‘you’’ of the letter, which was never ac- 
knowledged and is now being used as a self-serving 
declaration by appellants (the County had been dis- 
missed from the suit at the time of its introduction) 
which was not addressed to the County or to one of its of- 
ficials and does not mention the County by name, con- 
strued by Plaintiff to mean Shelby County? Obviously 
because the necessities of the invention of the personal 
license theory, considering the steps already taken in the 
suit, required such construction. The Plaintiff, for some 
reason, had elected to sue the County without joining 
the City, as was pointed out in our motion to dismiss, 
and the County was the grantee in the easement. 


Clearly therefore, the only reason that it Is alleegd 
that the letter is a permit personal to the County is that 
it was part and parcel of the transaction out ot which 


the easement was given. Being so, it is given as an ad- 
dendum and supplement to the easement and for the same 
consideration, with the same limitations and conditions. 
Therefore, the County is clearly and expressly released 
and acquitted from all liability from claims for damages 
on the letter, whieh covered expressly a fill “appur- 
tenant’? to and for the protection of the “proposed 
levee’ heeanse both easement and lettor say so. (R. p. 
14, 2d par.) (R. p. 40.) 


“The rule that separate written documents be- 
tween the same parties and relating to the same sub- 
ject matter is indicated by the language contained 
therein, or satisfactorily proved by the eireumstanees 
under whieh they were exeented, are to be construed 
together as one transaction, has heen determined by 
so many authorities that there is no room for eon- 
y regarding the prineiple ... . This rule 
applies even though the separate written instruments 
were not executed on the same date.” 

Lynch v. The Bank, Ete, (Cal.) 37 Pac. 716, at 

page 720. 

“Tf two or more agreements are exeented at dif- 
ferent times as parts of the same transaction, they 
will be taken and construed together.” 

17 C. J. 8. 715 

6R.C.L. p. 850, See. 240. 

“The question of whether or not two instruments 
are parts of one and the same transaction depends 
on the facts of each ease.’” 

17.5.8. 715; 
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Shelby County Is Not Liable In Tort for the Negligence 
of Its Officers, Subordinate Agents or Independent 
Contractors Even Though They Be Engaged In 
a, Private Undertaking and Commit An 
Active Wrong on Private Property. 


Appellant admits that the County, as such, is generally 
not liable in tort for the negligence of its officers, agents, 
servants and employes, but maintains .that in this 1m- 
stanee its pipe lines were broken not as the result ofa 
eovernmental function by the County but by agents ot 
the County who were trespassers On the privately owned 
property of the Appellant where the pipe lines were 
located. And further, that the County is liable under 
the authority of Chandler v. Davidson Co., 142 Tenn. 
965, because the destruction of Plaintiff’s pipe lines was 
a nuisance committed actively by the agents of the Coun- 
ty beyond the scope of their authority and the pertorm- 
ance of any governmental function. The Chandler case 
is the only authority cited by appellant for this propo- 
sition. 


We insist that the County’s part in the Flood Control 
Project and the construction of the levee and its ap- 
purtenant structures was definitely and specifically a 
eovernmental function, made so by the general law of 
Tennessee and by a Private Act of the Legislature of 
1937 in which the Noneonnah Flood Control Project is 
named and authorized. 


Section 4187 of the Code of Tennessee of 1932 is as 
follows: 

‘Draining of swamp lands. The draining of swamp 
lands of this state is a public improvement conducive 
to the health of the inhabitants and the wealth of the 
state.’’ 


a 


Section 4198 of the Code of Tennessee of 1932 is as 
follows: 


“County Courts may issue bonds for building 
loveus. The connty courts of the several counties 
Within the limits of whieh lands rendered unfit 
for oceujution and farming purposes by reason of 
the overflowing of the same in times of high water 
in the rivers adjacent therete, may issue bonds for 
the ‘pose of constructing levees to proteet the 
sali 


Chapter $97 of the Private Acts of 1937 expressly 
authe Shelby County to issue bonds and levy taxes 
for the purpose of this Flood Control Pr 
connah Creek, Wolf River, and the Miss 


So not only under the general law but specifically 
under a special Private Act of the Legislature, Shelby 
County is authorized and empowered to levy taxes, issue 
bonds and exercise the power of eminent domain, for the 
purpose of building levees and flood walls on Nonconnah 
Creek and the Mississippi River, and this, in so many 
s declared to be a public improvement. It follows, 
therefore, that in carrying out the work of such public 
improvement, Shelby County is performing a govern- 
mental function, 


As we have shown, the Code of Tennessee makes the 
drainage of such lands as that of Appellant a publie im- 
provement and a function of government. 


There is no reason here to repeat the evidence set out 
in this Bi 3, show hat Lynch 
and the officers of Petitioner knew the details of this 
Flood Control Project, knew that Shelby County had 
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to perform in the construction of the 


no active function | | 
tures and, theretore, did 


its appurtenant struc 


levee or | 7 | 
avents or employes ol the County might 


no work whereby 
have ‘‘committed an active wrong. 
Petitioner’s property was ‘“nrivately owned,’’ subject 
rights voluntarily cranted the County, 
awfully have acquired the same 


however to the 
which of course might | 
or greater rights by condemnation. 


The implication in Petitioner’s Brief (p. 42) that the 
County trespassed on private property to commit an ac- 
tive wrong is wholly unjustified. Ingress and egress on 
private property during a work of public improvement 
+s never a trespass under the Code of Tennessee, See. 3151, 
et seq., Williams Annotated Code of Tennessee. 


‘<The whole insistence of Plaintiff is that the City 
had no right to go beyond its 80 foot easement in 
the construction of the street and that when it did 
so it was a trespasser doing unnecessary injury to 
Plaintiff’s land, thus giving Plaintiff a right to 
compensation by an action to trespass. We think 
Plaintiff’s position is untenable.”’ 

Central Realty Company v. City of Chattanooga, 

169 Tenn. p. 525, at p. 929. 


Chandler v. Davidson County, 142 Tenn. p. 265. 


The case of Chandler v. Davidson Co., 142 Tenn. p. 269, 
is the only Tennessee authority which the Appellant 
produces to justify his claim that the County is lable 
in tort. This case, decided by the Supreme Court in 1919, 
aside from being an anomaly which has never once been 
followed in the many County cases decided by the Su- 
preme Court since the date of its decision, differs in all 
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essential particulars from the case of the Gulf Refining 
Company v. Shelby County. 


1. In the Chandler ease, the ditch was separate from. 
and not a part of the highway; here the fill of the diteh 
of the Gulf Retining Company was part of the levee and 
joined to it for its protection. The broken pipes were 
nh uct or series of acts of 1 ence while 

being filled for the protection of the levee, 


broken by 
the diteh wa 


(2) In the Chandler case, the wrong was found to be 
the continued maintenance of a nnisan part from 
the road and not in building the road,’? (152 Tenn. p, 
146.) Here there is no nuisance, The County has had no 
active part in the wrong and the wrong was committed 
in building the levee, not in a separate operation. 


(3) There is no proof or pleading that the officers 
of Shelby County acted beyond their authority or with- 
out authority in building the levee or filling the diteh, 
and yet to bring this ease within the seope of the opinion 
of the Chandler that faet must be made to appear 
according to the Plaintiff's other authority, Carothers 
v. Shelby Co., 148 Tenn. p. 185, at page 18 


“The nuisance ig not a mere omission of duty by 
the connty while exercising the delegated sovereign 
power of maintaining roads and bridges, but an 
active continuing wrong beyond the scope of that 
power.” 


‘The Chandler ease, which was decided in December, 
1919, lias never once heen followed by the Supreme Court 
of Tennessee in any of its subsequent opinions. The rule 
laid down in the Chandler ease was pressed as controlling 


> . ’ - { . , zo r 
the facts of the case of Carothers V. Shelby County, 
supra, which was decided in 1922, but its application 


was denied. 


Its application was again denied in the case of V ance 
v. Shelby County (1925), 152 Tenn. 141, at 147, in a 
bitterly contested ceries of cases which went three times 
to the Supreme Court, and in one of which the Court 
said: 

““The creation of a nuisance ‘s not a mere omission 
of duty by the county while exercising the delegated 
sovereign power of maintaining roads and bridges, 
but is an active continuing wrong beyond the scope 
of that power.” 


Fryar v. Hamilton County (1929), 160 Tenn. 216. 


We believe that this decision, delivered ten years 
after the decision in the Chandler ease, the Supreme 
Court of Tennessee definitely overruled the Chandler 
case, although it did not say so in so many words. 


The facts of the Fryar case are identical in all material 
particulars with the facts of the Chandler case. The High- 
way authorities otf Hamilton County for a long period 
of time permitted ditches and drains on the highway to 
be stopped up so that surface waters accumulated. These 
surface waters overflowed the right-ot-way of the high- 
way and accumulated on Plaintiff’s private property 
and buildings, for which damage he brought suit against 
the County. In denying the County’s liability the Court 
said: 

‘The theory upon which the declaration proceeds 
‘< that the defendants negligently created and main- 
tained a situation along the highway that eonsti- 


tuted a nuisance, The facts presented by the declara- 
tion disclose a failure to keep open ditehes and 
drains which are an adjunct to the road, and not 
separate from it. The shown in the declaration 
do not bring the ease within the rule of Chandler v. 
Davidson Co, 142 Tonn., 266. See, also, Carothers 
v. Shelhy Co., 148 Tenn. 186, At most the declaration 
urges an omission of duty, or act of nonfeasance.”? 
(160 Tenn. 216, at p. 218.) 


Surely this opinion is equivalent to a reversal of the 
Chandler case for there is no material difference between 
the two sets of facts exeept that suit in the Chandler 
brought against the County for personal in- 
juries and in the other ease for property damage. Surely 
also, this opinion in the Fryar e which was delivered 
ten years after the Chandler ease, is a denial of the lia~ 
bility of Shelhy County in the case of Gulf Refining Com- 
pany, and it denies specifically the liability of a County 
for the active wrong resulting in damage to property 
privately owned. Indeed, the property of Fryar was 
damaged by waters flowing from the highway over his 
private lands and buildings, with no easement, license 
or perinit whatever. 


case 


The Supreme Court of Tennessee was called upon to 
pass on the rule laid down in the Chandler ease, in Seott 
vr. Kyow Co. (1983), 166 Tenn, 585, at p. 588 and said: 


“That » (Chandler) vests upon and must be 
confined to its peculiar facts and a strained eonstrue- 
tion cannot extend its meaning. See Carothers v. 
Shielhy County, supra, ‘These eases cannot be drawn 
within the purview of the Chandler ease by mere 
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allegations that acts, which are in fact acts of omts- 
sion or commission, amount to a NUISANCE. 


(Italies ours. ) 


The fallacious reasoning of the Chandler ease seems 
obvious to us. The County, being a corporation, can act 
only through its officers and subordinates, Stanley Coun- 
ty v. Coler, 190 U. S_ 437; yet, under the Chandler opinion 
the only instance where the County is itself liable is when 
those officers and subordinates have exceeded their 
authority and acted beyond the scope of their power. 


Again, the County is a mere creature of the sovereign 
state, partakes of its immunity from suit, and has only 
such power as the State specifically gives it by statute. 
The only County funds are derived from taxes which 
are statutory, yet a wholly unauthorized expenditure of 
tax money is sanctioned in the Chandler opinion for the 
payment of a judgment in damages for negligence of the 
County’s officers acting beyond the scope of their power 
and in disregard of the authority delegated to the County 
by the State. Gilbert and Sullivan eould do no better. 
In an opinion delivered on Feb. 17, 1940, reported in 
175 Tenn., at page 550, the Tennessee Court in Odil v. 
Maury County, again rejected the principles of the 
Chandler opinion and so the Court has refused to follow 
the opinion in the Chandler case in a single instance since 
the opinion was delivered. 


In a leading case of the Tennessee Supreme Court, 
that of McAndrews v. Hamilton Co., 105 Tenn. 399, which 
has many times been followed and approved by the 


Court, it was 
munity 


id that counties of the state enjoy im- 
om liability in tort for the reasons: 


“1. ‘That there is no fund out of which satisfaction 
could be had. 


2. Phat it is better that an individual should suffer 
than that the public should sustain an inconven- 
nce. 


3. ‘What it is a subordinate politieal or governmental 


division of the State. 


4. That its function or action in regard to such insti- 
tutions are legislative, and that neither the State 
nor County could be sued on such account. 


5. That counties are instrumentalities of government 
and partake of the immunities of the States while 
acting in a governmental eapacity.”” 


However, petitioner in his Brief, page 42, says: ‘In 
Tennessee there is a well r vd exception that the 
County is liable if engaged in a governmental funetion 
and there is a departure from County property and a 
ate property, Petitioner relies upon the 
exception to hold the County liable in tort, even though 
the construction of the levee and the filling of the diteh 
were in the discharge of public duties.’? If a County is 
liable for the commission of a tort to property at all, of 
course it would he “a wrong to private property.”” The 
i that the County should commit a tort to its 
own property is an absurdity. The whole matter boils 
down to th the damage to the pipe lines of pe- 
titione 'y incident of the constrnetion of the 
levee! Tf it was, it amounted to a taking of petitioner’s 
property for public use, For that, the Constitutions of 
the United States and the State of Tennessee require 


gue 


wrong to 7 
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compensation, but since there is no assertion or proot 
that the damage to the pipe lines was necessary OT was 
anything other than a result of acts of the subecontrac- 
tor, negligent or not, the County is not hable to compen- 
sate the petitioner for the damage to these pipes or the 


result thereof. 


The reasons given in the McAndrews case for the im- 
munity of counties leave no place for the ‘Swell recog- 
nized exception’’ ot Petitioner’s Brief, p. 42. there 
is no County fund available for the satisfaction of a 
tort committed within the scope of the authority of the 
County officials, certainly there ig no fund available 
for the settlement of judgments rendered against a 
County for the unauthorized and irregular acts of such 
officials. If it is better that an individual suffer in 
the one case the reason holds for the other. If it 1s con- 
trary to public policy for eounties to expend tax mon- 
ey for judgments for damages arising from the per- 
formance of governmental functions, a fortiori, is it 
contrary to such public policy to pay damages accruing 
by reason of a non-governmental undertaking. 


Except for the decision of the Chandler case, the Su- 
preme Court of Tennessee from the case of Wood Vv. 
Tipton Co., 66 Tenn, 112, cited by appellant, to the recent 
case of Odil v. Maury Co., 175 Tenn., p. 550, has always 
clearly recognized the distinction between the lability of 
counties as such and the liability of the officers of coun- 
ties as individuals. Never except in the Chandler case in 
an action in tort has a judgment in damages for a sum 
of money been sustained against a county. The rule and 
distinction of liability on which we insist is recognized 
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and exemplified in those cases whore as in Pierce v, Gib- 
son Co,, 107 Tenn. 224, an injunction was granted to 
prevent the creation or maintenance of a nuisance. The 
injunction was granted against the county, it is true, 
but the county was in reality a nominal party and the 
effective relief was against the officers or employces of 
the county who were prevented by the injunction as in- 
dividuals from doing certain things or committing certain 
acts whieh would legally constitute a nuisanee. We sub- 
mit, that in the opinion of the Chandler case, 142 Tenn. 
265, at p. 272, the court in using Pierce v. Gibson Co., 
supra, as an authority, failed to take into consideration 
the very practical and fundamental difference between 
an injunction which is in personam and a money judg- 
ment. Had the rule and the distinetion heen observed and 
obeyed Davidson County would have been dismissed and 
judgment rendered personally against Hirsig and the 
other defendants (142 Tenn. p. 267) for their misfeasanee 
or nonfeasance as officers of the county. 


We submit, therefore, that opposing counsel (as did the 
learned Judge in the Chandler case) has undertaken to 
the County ifse/f with a liability which is charge- 
, if at all, to the agents and representatives of the 
County as individuals. Even if Defendants Walker and 
Weaver were working on a contract with Shelby County 
(and not with the United States Government) and if they 
med that contract in a negligent manner, Walker 
and Weaver would be liable as individuals but Shelby 
County would not be liable at all. 


“Tf the injury is a necessary incident of necessary 
blasting in construction of the highway, the damages 
are chargeable to the condemnor, here the County. 
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But if the injury 1s not sueh a necessary incident, 
but is the result of negligence of the contractor, then 
the damages are ehargeable to him.”’ 

Newberry v. Hamblen County, 157 Tenn. Pp. 491, 

at p. 490. 

“We are of the opinion that the failure of the 
officers and employee of the county, who, it 1s 
alleged, destroyed, or removed the bridge from the 
road in question, to erect barriers or place lights 
or other warnings at the place where said bridge 
was removed for the protection of travelers, amount- 
ed to negligence, but such negligence did not render 
the county liable to plaintiff for the injuries sus- 
tained under the authorities above cited.”’ 

Vance v. Shelby Co., 152 Tenn. 141, at p. 147. 


So also in 


Hale v. Johnson, 140 Tenn. 182; 
Vance v. Hale, 156 Tenn. 389. 


and in 


Johnson v. Hamilton Co., 116 Tenn. p. 300: 

‘The demurrer of the County was on the ground 
that the negligence complained of was shown by the 
declaration to have been committed by an agent or 
employee of the County, for which the County 1s not 
liable. The Court was clearly correct in sustaining 
this ground of the demurrer in favor of the County.”’ 


Neither the County nor its elected officers are liable 


for the negligent acts of subordinates. 
Vance v. Shelby County, supra; 
Lunsford v. Johnson, 132 Tenn. G15; 
Robertson v. Sichel, 127 U. 8. 507; 22 RCL, pp. 
487, 488 ; 
Meacham on Public Officers, See. 598, 664. 


It results. therefore, that Shelby County itself is lable 
neither for breach of contract on the formal easement, 
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since it did all that it obligated to do thereunder, 
nor on the supplementary letter of Mareh 11th, sinee the 
County, through its of and agents, did none of the 
work for which leave was granted in the letter, and the 
jals of the Gulf Refining Company knew that the 
County would do none of the work for which such leave 
was sted, at and before the time it was granted on 
Mareh 11, 19: 


It is equally true that the County itself is not Hable 
for negligence in tort either for the performance of a 
governmental function or for the performance of a non- 
governmental private undertaking by its officers, em- 
ployes or agents. 


All grounds uraed by the petitioner for the issuanee of 
‘a Writ of Certiorari by this Honorable Court were fully 
presented to both the Courts below. Both the Courts 
concurred in dismissing the respondent, Shelby County, 
both on the law and the evidence, We insist that the de- 
cisions of the lower Courts were correet in all respects 

and that the issuance of a Writ of Certiorari against this 
respondent should be denied. 


Respeetfully submitted, 


F. H. GATLOR, 
Attorney for Respondent, 
Shelby County. 


J. A. OSOINACH, 
Of Counsel. 
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Rey of District Court's de if Weaver & Com- 
pany’s motion for directed verdict as contrary to 
law of Tennessee ‘ 4 
Dismissal of action against Weaver & Co. under 
Rule 50 (b) as violating 7th Amendment 4 
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SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 1941 


No. 1114 


GULF REFIT 


NG COMPANY, 
vtitioner and Appellant Below, 


t 
us. 


MARK €, WALKER & SON COMPANY, BT AL, 
Respondents and Appellees Below. 


No. 1115 
GULF REFINING COMPANY, 
Petitioner and Appellee Below, 
v8, 
CHARLES WEAVER & COMPANY, INC., 
Respondont aud Appellant Below. 


BRIEF ON BEHALF OF RESPONDENTS MARK OC. 
WALKER & SON COMPANY AND CHARLES WEAV- 
ER & COMPANY, IN REPLY TO PETITION AND 
BRIEF FOR WRITS OF CERTIORARI. 


Statement of Case. 


Potitioner se yrari for review here of the judy- 
ment of the Cirenit Court of Appeals affirming the judg- 


mont of the Distriet Court dismissing upon motion heard 


er 


dt a pre-trial hearing petitioner’s action against Shelby 
County, Tennessee, affirming the judgment of the District 
Court dismissing petitioner’s action against Mark ©. 
Walker & Son Company upon verdict directed against 
Mark C. Walker & Son Company upon its motion, and 
reversing with dismissal of action the District Court’s 
judgment against Charles Weaver & Company. 
Petitioner’s action against Shelby County was upon the 
theory that Shelby County contracted with it not to break 
its pipe lines in doing or having done the flood protection 
work under the right and privilege which it gave the County 
for that purpose on a certain strip of its land and on cer- 
tain of its land adjoining that strip and breached the same 
in that its pipe lines were broken and it suffered damages 
as the result; and upon the alternative theory that Mark C. 
Walker & Son Company who did the work, was its agent 
and did the work negligently and the County should re- 
spond. The County and Mark C. Walker & Son Company 
were sued jointly upon the alternative theory. The Dis- 
trict Court held in effect that there was no such contract 
between the County and petitioner and dismissed as to the 
County. Petitioner thereafter amended its complaint 
chareing in effect that Walker & Son Company had no privl- 
lege to go upon its land adjoining the right of way strip and 
there do the work which caused the breaking of the pipe 
lines. This was to forestall the anticipated defense of 
Walker & Son Company that the work was done by its sub- 
contractors, Weaver & Company, who was an independent 
contractor and alone liable for negligence, if any. The 
District Court held under that theory that Walker & Son 
Company did have the privilege to do said work and the 
right to contract with Weaver & Company to do it and had 
not directed a trespass in so doing and that its sub-con- 
tractor, Weaver & Company was an independent contractor 


3 


and Walker & Son Company was not liable for its nel 
gence, Petitioner's action against Weaver & Company 
wis independent of its aetion st the County and 
Walker & Son Company and was brought in the State Court 
and was upon the ground that if ran its heavy: machine 
used in doing the work upon the pipe lines whieh was negli- 
once and the cause of their break-down and its loss. Thi 
suit was removed from the State Court to the District Court 
und there consolidated with petitioner's suit against the 
County and Walker & Son Compan The Distriet Court 
overruled a motion for a directed verdiet made by Weaver 
& Company at the conclusion of all the proof and submitted 
the e’se to the jury who returned a verdiet against Weaver 
& Company upon which the judzment against Weaver & 
Company was entered. 


Petitioner's complaint age 
Court of Appea 
is contrary to the 
page 4. 
Petitioner’s complaint a 
awainst Weaver & Company 
that that 
peas under th 
of the United 
Walker & Son Company and Weaver & Company are not 
with and are leaving the County to answer peti- 
er's complaint as to the 


nst the action of the Cirenit 
is put generally upon the wronnd that it 
ottled law of Tennessee, See petition, 


inst dismissal of its action 
incidental to the reversal, is 
vond the power of the Cirenit Conrt of Ap- 
seventh Amendment to the Constitution 
Soo potition, page 4. 


cone 
ie 


jon in its favor. 


Walker & Son Company ave concerned only with peti- 
tioner’s complaint against the action of the Circuit Court 
of Appeals In its favor and answering petitioner's general 
charge, generally, says that the action of the Cirenit Court 
of Appe not contrary to the settled law of Tennessee, 


Is wa 


Weaver & Company are concerned only with petitioner's 
complaint against the action of the Cirenit Court of Ap- 


4 
peals in reversing the judgment of the District Court 
against it and answerlng petitioner ’s general charge, gen- 
erally, says that that action was not contrary to the law of 
Tennessee. It is also concerned with the dismissal of the 
action against it contemplated by the reversal and says 
venerally that the Cireuit Court of Appeals is not without 
power to dismiss or direct dismissal of the action against 
it under the Seventh Amendment to the Constitution. 

Respondents reverse the order pursued by petitioner and 
present thelr answers to petitioner’s complaints in their 


chronological and more logical order. 
Points and Authorities Relied On. 
I. 


The holding of the Circuit Court of Appeals that Walker 
& Son Company was not liable for the negligence of Weaver 
& Company and that the District Court correctly directed 
a verdict in its favor, was not contrary to the law of Ten- 
nessee. 


Petitioner’s superintendent, who was its principal wit- 
ness, admitted that the rights and privileges given the 
County were for the benefit of the United States, who was 
to do the work by contract, under the Federal lood Con- 
trol Act, 33 U. S. C. A., Paragraph 701 for the protection 
of the City of Memphis and the County ot Shelby in which 
it was located, incidently, the protection of petitioner's 
property therein (R. 125-127, 136). Walker & Son Com- 
pany got its right and privilege to enter upon petitioner’s 
property and do the work and pass the same to its sub-con- 
tractor, Weaver & Company, through the contract of the 
United States with itself (R. 22-27, 200). Walker & Son 
Company was, therefore, not a trespasser and did not direct 
a trespass in making a sub-contract with Weaver & Com- 
pany to do the work pursuant to which Weaver & Company 
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acted, which would have depriv 
independent contractor doetrin 
for Weaver & Company's br 
whether the result of ne: 


the 


Lit of immunity unde 

and made it re 
K-down of the pipe Ines 
gence o¥ not. 


The evidence showed without conflict that Walker & Son 
Company sub-let by written contract to Weaver & Com 
id did not reserve therein control of Weaver & Company 
in the doing of the work and did not control, divect or at- 
{empt to control or direct Weaver 6 
of the work thereunder (R. 22, 24, 248, 254-256, 266). 
Weaver & Company Was, therefore, an independent con 
tractor, solely liable for its aets of negligence: 

Knorville Tron Co. ¥. Dobson, 74 Tom, 367 ; 

Powell y. Construction Co., 88 Tenn. 

Salliotte v. Bridge Co. (C. Cy A. 6), 
L, R, A. 6 


Company in its doia 


VF. 378, 65 


Railway Company v. Beatty, 3 Tenn. Civ. App. 186, cited 
hy petitioner on Page 36 of its petition is not contra, ‘The 
Tennessee Court of Civil Appeals and the Supreme Court 
of Tenessee by denying certiorari, held therein that one 
who contracted in consideration of a privilege to enter upon 
land and do work, not to damage certain thin thereon, 
could not claim immunity under the doctrine of independ- 
ent contractor, from doing of the thing contracted against, 
hy a contractor or the coutractor’s sub-contractor, Walker 
& Son Company was under no such contract with petitioner 
and there was no privity between petitioner and itself under 
the County's contract with petitioner, if it went that far. 
The trial court dismissed Beatty's action against con- 
trnctor and the sub-contractor in Railway Company 
Beatty, doubtless because there was no privity between 
them and Beatty, and the appellate court's affirmance of 
the judgment of the trial court indicated the 
of that action, 


rect noss 


6 
II. 


The holding of the Circuit Court of Appeals that the evi- 
dence was insufficient to warrant or support a verdict 
against Weaver & Company and that the District Court 
erred in denying Weaver & Company’s motion for a dl- 
rected verdict and submitting the case to the jury, was not 
contrary to the law of Tennessee. 

Petitioner charged in substance and effect that Weaver 
& Company ran its heavy machinery which 1 used in and 
about its work, upon its pipe lines which constituted negh- 
eence in the doing of the work and that the pipe lines were 
broken thereby and it euffered damages (R. 57-61). The 
pipe lines im question were four in number and crossed a 
ditch which was west of the levee which was to be con- 
structed for flood protection and was between the levee and 
the Mississippi River, and ran from north to south prac- 
tically parallel with the levee and the Government’s engl- 
necr decided after the County had gotten the right of way 
erant from petitioner, that it should be filled for the pro- 
tection of the levee and the County secured petitioner’s 
permission to do so. The Government’s plan for the work 
‘neluded the diteh fill. The grade provided for the diteh 
fill contemplated the covering of the pipe lines to a depth 
of from 3 to 31% feet. There was a concrete structure ex 
panding the ditch on which the pipe lines rested. This 
structure consisted of three concrete beams containing an 
uncertain amount of reenforced steel 14 inches thick and 
18 inches wide laid across the ditch about 4 feet apart. 
There was a cross beam of the same dimensions between 
the middle beam and the southern-most beam, with its 
ends set into the sides of those beams, and connecting them. 
This cross beam was at about the middle of the beams and 
the middle of the ditch. There was no pier under it and 
its bearine strength depended upon the attachment of its 
ends to those beams. There was no connection between 


7 


the northern-most beam and the middle beam. ‘The ditel 
where this structure crossed y 


s about 


feet wide and 
os were of @ inch iron pipe and 
were laid on the cross beam between the middle and 
southern-nost beams. ‘of the lines contained a joint 
ed a cast iron © joint over the diteh space about 
half way between the cross beam and the west bank of the 
ditch without any support under them. ‘These joints were 
made of an iron ring on the end of each pipe to be coupled 
and when the two were brought together were fastened by 
holts in that part of the ring projecting beyond the pipe. 
Joints of that kind were used heeause of the ease with whieh 
they could be opened when it was desirable to uncouple the 
pipe. A wooden bridge for light trafic was laid across 
the diteh on the northernmost beam and the middle bean, 
This bridge was of plank laid from the top of the middle 
Dean to the top of the northernmost bean, This bridge 
to be loved when the diteh was filled (R. 96, 102- 
104, 140-150, 185). 

Weaver & Company's contract was to fill the diteh in 
nee with the Government's plan and as its engineer 
gerade of the fill, as stated, i 


17 feet deep. ‘The pipe li 


tle 
plan and had acquiesced in it without 
211, 215). 
Petitioner had no witness who testified to seeing the ma- 
\ine with which the ditch was filled and the pipes were cov- 
rin upon the pipes nor was there proof of any tracks 
oy sinks npon the fill which would indicate that a me eh 
bad rim npon the pipes. Pe = superintendent, 
his principal witness, testified that he was 
ne inost of the time that the work of filling the 
dove and that the machine did not go upon 
os during that time, that he was not pres- 


', presnmably, was 


ne 


one 
Lynch, wh 
present du 
diteli was bein 
ov strike the pi 


P 
ent, however, when the dirt was placed over the pipe lines, 
as the fill of the ditch representing that part of the work 
was not reached and done until nightfall and he had to leave 
the work at that time and did not return until next morn- 
ing, but that he did not see any tracks or sign of sinking 
on the fill (R. 98-104, 180). Petitioner’s principal proot 
upon the issue was that after using one of the pipe lines 
and finding that a large amount of gasoline pumped through 
‘t from a barge on the river had not reached the storage 
tank it made an excavation over the pipe line structure and 
found that the lines were broken at their cast iron flange 
joints and that the easoline had been lost through the break 
in the line that had been used. 

Petitioner, with the idea evidently that it would indicate 
the probability that the breaks in the joints were due to the 
machine having been run upon them, showed by its superin- 
tendent of construction out of the New Orleans office that 
the pipe lines and supporting structure was In eood shape 
when he examined it some months before (R. 176-188). Peti- 
tioner, with the same idea, asked Captain Meyer, one ot 
the Government’s engineers if the pipes and beams did not 
appear to be good construction work. The Captain an- 
swered that he had not examined it with that in view and 
could not answer without knowledge as to the exact dimen- 
sions, span, type of interior reenforcement, exterior con- 
crete and other details entering into the problem. Pressed 
further, he was asked if the weight of the dirt imposed upon 
the pipes could cause damage to the pipes and supporting 
beams and he answered that assuming the pipes and beams 
were in sound condition in his opinion the load of dirt above 
the pipe would not of itself cause damage but upon cross- 
examination he stated that this was based upon a general 
view of the pipe line and beams and he would not venture 
judgment as an engineer as to the substantialness of the 
structure and pipe joints without getting down into the ditch 


and examining them and getting a knowledge of all attond- 
sand conditions and that he had not done 

and When asked ahont the pipe joints the breaking of 
whieh was the vital questi 
oxpert in pipe line constrne 
press no opinion (R, 2162 
therefore, was not substantia 
tione 
lioner’s pro 


strength ¢ 


he stated that he was not an 
jon, meaning that he could ex- 
). tain Myers’ testimony, 
J evidence with respect to peti 
theory of the probable the break, Pot 
had to go further and show the hearing 
those pipe lines in their nsupported east iron 
flange joints, and the weight of the 3 or 3 of dirt that 
was laid upon them under t reed plan, to give any sup- 
port to its theory of probability, if that was sufficient and 
it made no such proof, {vom which it ix to be inferred that 
it would be against petitioner's theo 

Weaver & Company called all of its agents who had taken 
part in the filling of the ditch and the covering of the pipe 
lines and proved by them that the machinery with whieh 
the work was done was not rim upon the pipe lines nor 


rs) 


<t the pipe lines: that a Government inspector was 
npon the ground watehing the work while the pipe lines 
were being eovered, It further showed that the Goyern- 
ment aeeepted the work without reservation or exception 
wud that this was after it was known that the pipe lines 
were broken. Weaver & Company showed by an expert who 
was also acquainted with these lines, that unsupported cast 
ivont joints would break down under a weight of two 
thousand pounds and 1 engineer familiar with the 
ha of dirt with whieh the Gll was made that the dirt 
placed over those pipes weighed more than that, Weaver 
& Company also showed that if was usual and eustomar 
cl W with the type of machine used by Weaver 
& Company for th i 
Potitioner did not make any proof in rebuttal as it could 
have done if Weaver & Company's proof was not true. 


nig 


aieter 
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Under the Tennessee authorities such proof im such 4 
case had to be rebutted and rebuttal proof absent, it was 


error to overrule a motion tor directed verdict and submii 


the case to the jury and a 
of the plaintiff should be reversed and the ver 


judgment upon a verdict in tavor 
lict set aside 


and the action be dismissed. 
Standard Oil Co. v. Roach, 19 Tenn. App. 661, 945. W. 


(2d) 65. 
The Supreme Court of Tennessee denied certiorar! 
thereby making the opinion in that case its own. 
Beard v. Beard, 158 Tenn. 437,14 8S. W. (2d) (40. 


See also— 
DeGlopper v. R. R. & Light Co., 123 Tenn. 655; 
No. Memphis Savings Buk. v. Union Bridge & Construc- 
tion Co., 128 Tenn. 166. 


The Tennessee cases cited in petitioner’s brief on pages 
58, 59 and 60 are not only not contrary but not in point with 
this case. HL. 

There does not appear to be any conflict in the decisions 
of the Circuit Courts of Appeal as to that Court’s power 
under Rule 50 (b) of Rules of Civil Procedure, to direct dis- 
missal of an action, consistently with the Seventh Amend- 
ment to the Constitution, upon reversal of the judgment of 
a, District Court in favor of a plaintiff because of the insuffi- 
ciency of the evidence to support a verdict where defendant 
had moved for a directed verdict upon that ground and 
the Court had denied the motion and submitted the case to 
the jury and the jury had returned a verdict for the plain- 
tiff upon which the judgment had been rendered. 

There was a direction to dismiss upon reversal under such 
conditions, in the following cases: 

Eastern Live Stock Co-operative Ass’n v. Dickenson, 
(C. C. A. 4, 1939) 107 F. (2d) 116; 


i 


U.S. v. Halliday, (C. 
Conway v. O'Brien, (C. 
Brennan v. Baltimore & Ov 

115 FF. 


AL 4, 1941) 116 1. (2d) 812; 
A. 2, 140) 111. (2d) 611; 
Ca, (CO. C. A. 2, 1940) 


) 955, 


se has been found in whieh a Civenit Court held that 
a dismissal was not within its power under Rule 40 (b) 
under such eonditi« 

In the following ens 


theve was a direction to grant or 

pass upon the motion for a new trial but those eases in- 

volved conditions that were different and ca 
trials instead of dismissals: 

Duncan ¥. Montgomery Ward Co., (C. C. A. 8, 1940) 108 

F, (2d) S4s 


ed for new 


Tn the Supreme Court— 

Montgomery Ward Co. v. Duncan, 311 U, 8. 243, 85 
iL 147 
Pruitt v. Hardware Dealors Mutual Fire Ins, Co. 
A, 5, 1940) 112 F, (2d) 140, 


wing case in which dismissal was directed 
upon reversal, motion for a directed verdiet had been denied 
and submission was without express reservation but after 
yerdiet thore had been motion for judgment notwith- 
standing: 

Bruwel y. Kresge Co., (OC. A. 7, 1940) 115 F. (24) 713, 


In the following cases motion had been denied and sub- 
1) was with express reservation and after verdict 
‘on had heen made for judgment notwithstanding: 


CG, A. 2, 1940) 


Limbershaft Sales Corp, ¥. Spalding, ( 
1 F. (2d) 6 

Possaquo vy. Euetid Inv. Co., (C. C. A. Dist. C., 1940) 
12 F, (2d) 477. 
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Soe Editor’s note, 80 L.. Kd. of U. S. Supreme Court Ke- 
ports, Pages 151-311, for review ot above cases and others. 
The Supreme Court eranted certior ari in the following 

cases because of the question but t did not decide it because 
the Court found that the ¢ “reuit Courts were in error 1m 
holding that the evidence was insufficient to support a 
verdict : 

Conway v. O’Brien, 312 U.S. 492. 85 L. Hd. 969; 

Berry v. U. S., 312 U.S. 409, 85 L. Ed. 940; 

Halliday v. ee J. decided January 19, 1942, — U.S. —, 

96 TL. Kd. 393, Adv. Sheets No. 6. 


The Supreme Court denied cer tiorari in brennan vy. - Bal- 
timore & O. R. Co. (C. C. A. 2, 1940 ) 115 F. (2d) 555, 312 
U. 8. 685, 85 L. Ed. 1123; Brumet v. Kresge Co. (©. 0 |. iw f 
1940) 115 F. (2d) 718, 313 U.S. 077, | 85 L. Ed. 1555. 


IV. 


Rule 50 (b) does not violate the Seventh Amendment and 
warranted the Court’s dismissal in this case and direction 
to grant a new trial instead would have been erroneous. 


In Baltimore & Carolina Line v. Redman, 295 U.S. 604, 
79 L. Ed. 1636, decided betore he promulgation o the 
Rules of Civil Procedure, it was held that where a de- 
fendant moved for a directed verdict and the District Court 
denied its motion and submitted the case to a jury with a 
reservation of decision upon the motion and the jury re- 
turned a verdict for the plaintiff and judgment was entered 
thereon, the Cireuit Court of Appeals could, upon finding 
that the motion should have been sustained and that the 
judgment was to be reversed, direct dismissal of the action 
without violating the Seventh Amendment, submission with 
reservation being in accordance with the common law prac- 
tice and a question of law being left for decision. The 
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Cireuit Court had directed, however, that a new trial he 
granted and the Supreme Court moditie 
directing dismi: 


1 its judament by 
lin place of its direction for 
Rule 50 (b) with its provision for automatic rese: 
considered by the Advi 
ni Bar Assoe 
approved 
practice 

U.S. y. Halliday (OC. 0. A. 4), 116 B, (2d) $12 
oore’s F, Practice under New Federal Rul 
3111, and 1941 Pocket Supplement, P. 61-64, 


'y Committee and the Am 
ution as the equivalent of the reservation 
the Redman case as within the common law 


3108- 


The Courts of Appeal have decided the cases cited above 
upon that idea. 
A motion 


fter verdict for judgment notwithstanding has 
not heen deemed necessary to preserve the question of law 
made by the denial of the motion for a directed verdict. 

See eases first cited under Point TIT. 

In y. Halliday, supra, it was expressly held that 
while a motion after verdiet for judgment notwithstanding 
would have been the better part of wisdom, it was not 
essential, 


In Baltimore c& Carolina Line v. Redman, supra, it did 
not appear that there had been any motion after verdict 
for a judgment notwithstanding, 


A motion for a judgment n 
prese 


is no more necessary to. 
the question of law made by the denial of a motion 
. ‘ected verdict, than a petition tor 
| to the preservation of the que 

of a Court's judgment unde 


forad 


hear 1s necessary 
ion as to the incorreetness 
the law, 

The Supreme Court's denial of eer 


joravi in Brennan v. 
Baltimore & O. R. Co. 115 B. (2d) 255, 312 U. 8. 68% 

| 85 L, Ed. 1123, makes that ease direct authority, it 
respectfully submitted. 
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Conclusion. 


Respondents respectfully submit that the petition for 


eertiorarl should be denied. 
WitruamM M. Hatt, 


Counsel for Respondents, Mark C. Walker 
& Son Co. & Charles Weaver & Co. 


Wu. M. & Wo. G. Hatt, 


Memphis, Tennessee, 


Of Counsel. 
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IN THE 


Supreme Court of the United States 


Ocronen Term, 1941, 


Tue Usrrep Srates or Amenica ex rel Joux C, McDermorr, 
—against— 


Ancien @, Jaroen, United States Marshal for the Eastern 
Distriet of New York, and H. E, Tuostesox, Warden of 
Federal Detention Headquarters, New York City, 

Respondents. 


PETITION FOR WRIT OF CERTIORARI AND SUPPORTING BRIEF. 


PETITION FOR WRIT OF CERTIORARI. 


To the Honorable, the Chief Justice and the Associate 
Justices of the United Slates Supreme Courts 


The petition of the relator above-nmed, on behalf of 
atore Pieealnga and 


2 
A. 


SUMMARY STATEMENT OF MATTER INVOLVED. 


I. 


The petition for a writ of habeas corpus Was filed by the 
above-named relator on behalf of Guiseppe Ferrara, Luigi 
Rosato, Salvatore Pieealuga and Kusibio Cecearelli, defen- 
dants, on the 21st day of May, 1941, and the writ was issued 
on the same day returnable on the 22nd day of May, 1941. 

The petition (KR. 3-4)* set forth in substance that the four 
defendants were held by Arthur G. Jaeger, United States 
Marshal for the Icastern District of New York, and by HK. HK. 
Thompson, Warden of the Federal Detention Headquarters 
*n New York City, to answer an ‘information filed in the 
District Court for the Canal Zone. And the petition sub- 
stantially averred inter alia that the information charged 
no crime against the United States Government and pre- 
sented no probable cause for believing the defendants oullty 
of the crime alleged. 

The defendants were produced on 
which time it was made fo appear that the in 
(R. 12-13) filed in the Canal Zone as aforesaid, to answer 
which the prisoners were being held, was entitled ‘* The 
Government of the Canal Zone vs. Guiseppe Ferrara,”’ et al, 


the return day, at 
formation 


Defendants, and charged the said defendants with having 
damaged certain machinery of the Italian steamship Conte 


Bianeamano with an intention to injure and endanger tne 
safety of the said steamer and her eargo, in violation ot 
Section 502, Title 18, United States Code, ‘‘against the 
peace and dignity of the (Government of the Canal Zone.’’ 

It further appeared that the information was signed by 
Daniel E. McGrath, District Attorney for the Canal Zone, 
(R. 13) on the basis of the sworn testimony of witnesses 


* This and similar notations refer to the pages of Transcript of Record 
filed herewith. 


whose names were indorsed on the back thereof (R. 14). 
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The United States District Judge before whom the writ 
was returned vaeated the same on June 11, 1941, and 
ordered defendants remanded to the eustody of the said 
Arthur G. Jaeger, United States M . 

An appeal was seasonably noticed and perfected in the 
United Cirenit Court of Appeals for the Second 
Cirenit from the order vacating the wr That court dis- 

issed the appeal (R. 25 ef seq.) substantially on the ground 
t the information charged an offense against the United 
States in a District of the United States; that, therefore, 
the arrest and detention of the prisoners was authorized 
by Section 491 of Title 18, United States Code; and that, 
since that was so, the relator had no 
of the Act of June 29, 193 
403). 


3. 


Petitioner f aggrieved and eomplaii 
ings had helow for the follo 


s of the proceed- 


reasons : 


a. The offense for which the prisoners were held to an- 
awer was one charged in the information to have heen com- 
mitted ‘against the peace and dignity of the Government 
of the Canal Zone’? and, therefore, not an offense of the 
kind deseribed in Section 591 of Title 18, United States 


Code; 


b. The District Court for the Canal Zone is not a court of 
the United States within the meaning of Seetion 591 of Title 
1S, United States Code; 


¢. For either and both of the foregoing reasons Section 
591 of Title 18, United States Code, furnished no anthority 
for the arrest and detention of the defendants, and, in 
consequence relator's right to appeal was not ent off by 
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Section 463 of Title 28, United States Code; and 

d. Under the Fifth Amendment of the Constitution, a con- 
dition precedent to the application of Section 991 of Title 
18, United States Code, in the case of infamous crimes, such 
as was here alleged, is a presentment by a grand jury, for 
which further reason Section 463 of Title 25, United States 
Code, was ineffective to eut off relator’s right of appeal. 


B. 
REASON RELIED ON FOR ALLOWANCE OF WRIT. 


The reasons relied on by petitioner for an allowance of 
the writ herein prayed for are that the Cireuit Court of 
Appeals for the Second Cireuit has: 


1. Rendered a decision in conflict with the Fifth Amend- 
ment of the Constitution of the United States and with the 
weight of judicial authority ; 


9 In deciding important questions of general law, 
reached untenable conclusions on unsound premises and in 
a way that varies from the usual course of judicial decisions ; 


3. Decided important questions of federal law that have 
not been, but should be, settled by this Court; 

4. Decided federal questions in a way that violates the 
Fifth Amendment to the Constitution of the United States 
and runs counter to the applicable decisions of this Court; 
and 


5. So far departed from the customary course of judicial 
proceedings, as to call for the exercise of this Court’s 
power of review and reversal. 


Wherefore, it is respectfully submitted that this petition 
for a writ of certiorari to review the decision of the United 
States Cireuit Court of Appeals for the Seeond Circuit 
should be granted. 

Homer L. Loomts, 
Counsel for Petitioner. 
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2. 
JURISDICTION. 


The judgment of the Cireuit Court of Appeals dismissing 
the appeal was entered on the 23rd day of Mareh, 1942, 
(R.-29). 

The jurisdiction of this Court is invoked under Seetion 
940(a) of the Judicial Code as amended in the Act of Feb- 
ruary 13th, 1925, (46 Stat. 938: 28 U.S. C. A., See. 347). 


3. 
SPECIFICATIONS OF ERROR. 


The specifications of error are sel out in the Petition 


supra (p. 4). 
B. 


ARGUMENT. 


SUMMARY OF ARGUMENT. 


Petitioner was deprived of his right of appeal on the 
theory that such right had been cut off by the Act of June 
99, 1938, c. 806, 52 Stat., 1232 (28 U.S. ©. A., See. 465), 
which provided, among other things, ‘Phat there shall be 
no right of appeal from’’ a final order vacating a writ of 
habeas corpus in any ‘‘proceeding to test the validity of a 
warrant of removal issued pursuant to the provisions of 
Section 591 of Title 18 or the detention pending removal 
proceedings.’’ (Kimphasis supplied). 

Petitioner contends that the detention of the prisoners 
for removal must, if they were to be deprived of their right 
to appeal, as conferred by the same act (28 U.S. C. AL, See. 
463), have been ‘‘pursuant to the provisions of Section 0991 
of Title 18’’ of the United States Code; that their detention, 
to have been pursuant to such provisions, must have been 


r 


ind that their detention was not author- 
isions, since those provisions authorized 
(1) only when the erime for whieh the 
ained was an offense charged to have been 
mst the United tes, (2) only when the 
which they were to be tried was a court of the 
ates and (3) only when the crime for whieh they 
jd to answer, n inl amos one, was charged on 
and since none of these 
nt. 


ach detention 
acensed were det 
committed a 
court 
United Si 
were hi 


the presentment of a gr 
conditions preeedent were here pr 


POINT I. 


The Statute on Whose Authority the Petitioner's Appeal Was 
Dismissed by the Circuit Court of Appeals Has No Application 
to This Case. 


A 


This is Not a Case Within the Purview of 18 U.S. C, A., Sec. 591, 
As to Which Alone the Right of Appeal is Abolished by 28 
U.S.C. A.. Sec. 463. 


ye statute in reliance npon which the Cirenit Court of 
od petitioner's appeal is the Act of June 


Appeals dismi 
, 1938, ¢, 806, 
amending the 3 
Stat. 940, which, « 
follows: 


ame eaea. Pads in its pertinent portion 


“Review—(a) By circuit courts of appeals; juris- 
diction of eireuit judge to issue writ—In a proceed- 
ing in haheas corpus in a district court, or before a 
district judge or n cireuit judge, the final order shall 
be subject to review. on appeal, the eirenit court 
of appeals of the cirenit wherein the proceeding is 
had: Provided, however, That there shall he no right 
ppeal from such order in any habeas corpus pro- 
eoedine to test the validity of n warrant of removal 
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the provisions of Sectron 591 of 


issued pursuant to 
1 proceed- 


Title 18 or the detention pending remova 
A cireuit judge shall have the same power to 


ings. . . . . . 
of habeas corpus within his eireuit that 


erant writs 
a district judge has within his district. The order 
of the cireuit judge shall be entered in the records of 
the district court of the district wherein the restraint 
complained of is had’? (Last emphasis supplied). 


The express verbiage of this statute shows that it is 
confined to appeals from orders in habeas corpus pro- 
ceedings ‘‘to test the validity of a warrant of removal 
issued pursuant to the provisions of Seetion 591 of Title 
18 or the detention pending removal proceedings. ”’ 

The statute, therefore, leaves untouched and unaffected 
the right of appeal from any and all orders in any and all 
other habeas corpus proceedings. 

‘‘Pursuant to the provisions,’’ means authorized by the 
provisions (Old Colony Trust Co, v. Commissioner of In- 
ternal Revenue, 301 U. S. 379). And the detention of the 
accused by the respondents was in no sense authorized by 
18 U.S. C. A., See. 591; not even colorably. 


l. 


The Crime is Not Charged to Have Been Committed Against the 
United States. 


A glance at the said Section 591 of Title 18, U.S. C. A.,— 
‘‘oursuant to the provisions’? of which, the warrant of 
removal must have been issued, to cut off the right of appeal, 
—shows that it applies only to those cases in which the 
offender is held to answer the charge of having eommitted 
a ‘‘erime or offense against the United States’’. 

The accused were held, as the record shows, to answer 
the charge of having committed a crime or offense against 
the Government of the Canal Zone. (R. 12-13.) 

The name of the plaintiff, preferring the charge, is ‘‘the 
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Government of the Canal Zone’? (id. 12). And the charge 
is that they, the accused, in doing what they are alleged to 
have done, “did then and there commit the offense of Vi 
lation of Section 502, Title 18, United States Code, eontrary 
to the law in such ease made and provided and against the 
peace and dignity of the Government of the Canal Zone’™ 
(id. 18). (Emphasis supplied). 


PS 


‘The Removal Sought Was Not from One District to Another of the 
United States. 


Counsel for respondents below coneeded, that the Canal 
me is, for the purpose of these proceedings, foreign terri- 
fory, not incorporated into, nor a part of, the United States 
of America, and therefore, not subject to the guaranties of 
the United States Constitution. 

But, as will also be from a consideration of said 

Seetion 491 of Title 18 U, nant to the pro- 
visions of? which the warrant of removal must have been 
issued, to ent off the right of appeal, under 28 U. 8. C. A., 
. 463,<the removals for trial therein contemplated are 
only removals as between different districts of the United 
tes. 
Thus, the only officials who 
under the provisions of the said statute (18 U. 
51), a judges, or commis: 
States, or chancellors or judges of supreme or superior 
courts, chief or first judges of common pleas, mayors of 
cities, and justices of the peace or other magistrates of one 
of the Slates of the United States, And they may be so 
held only aly to the usnal mode of process against 
offenders in such State. 

Tt is, therefore, quite obvions that an offender could not 
je removed from the Canal Zone to the Eastern Distriet of 
Now York ‘pursuant to the provisions of Section 591 of 
Title 18.17 If the District Attorney in the Eastern District 
of New York wanted such an offender bronght up to his 


ain hold the offender for trial, 
S.C. A., See, 


of the United 


re justices 


mer 
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district from the Canal Zone, he would have to proceed by 
wav of extradition; not ‘pursuant to the provisions o! 
Section 591 of Title 18.’’ And, therefore, 11 od 3 patoonla quite 
clear that, since it is only in the case of warrants o! removal 
there are ‘‘issued pursuant to the provisions of’? this last- 
named section that the right of appeal is eut off, no right ot 
appeal would be cut off in the ease of similar proceedings 
brought in the Canal Zone for the removal of the appellants 
from that country fo the Kastern District of New York. 

But, if no offender can be removed pursuant to the pro- 
visions of Section 591 of Title 18 from the Canal Zone 10 
the Eastern District of New York, logie, to say nothing of 
a becoming sense of comity, requires us to eonclude that it 
is quite as impossible to eonceive that Congress meant the 
provisions of Section 591 of Title 18 to be applicable to 
attempts made to remove offenders from the Eastern D1s- 
trict of New York to the Canal Zone. It is inconceivable 
that Congress should have meant the statute to have a 
one-sided application as between the astern District of 
New York and the Canal Zone, applicable to offenders going, 
but not to offenders coming. 

Furthermore, the express language of Section 591 of 
Title 18 shows that the proceedings therein contemplated 
shall be conducted ‘‘at the expense of the United sStates.”’ 
Obviously this provision was inserted because of the fact 
that the proceedings contemplated were proceedings for 
the benefit of the United States. It could not have been the 
thought that the proceedings therein contemplated might be 
conducted for the benefit of some foreign country. (ther- 
wise the provision would have been that the proceedings 
should be conducted at the expense of such foreign country. 

Respondents’ counsel below referred to no case in which 
removal, ‘‘pursuant to the provisions of Section 591 of ‘Title 
18’’, was ever utilized, as between the United States and 
any of its insular or other possessions. 

The Courts below have thus, by their rulings, certainly 
introduced an innovation into our eriminal jurisprudence. 


Bs 


That it is too, an unanthorized innovation, seems clear, 
The Court of Appeals cited two cases, Ex Parte Krause, 
228 Fed. 547, (W. D. Wash.), and United States v. Haskins, 
Fed. Ce 2 (C3 
‘The first refused to hold an aceused for removal from the 
State of Washington to the Territory of Alaska ander what 
is now IST. S.C. AL, See. 591 
And the second permitted removal under the same statute 
from the State of Calife to the then Territory of Utah, 
Neither would seem to constitute an aeeeptable authority: 
for the innovation here sanctioned. 


3. 
The Canal Zone Code Provides for Extradition. Not Removal, 
To and From That Possession. 


The Canal Zone Code (Act of Congress of June 19, 1934, 
6. 667, 48 Stat, 1122) supports petitioner’s view that the 
provisions of section 591 of Title 18 have never been, or 
been meant to be, made applicable by Congress to the Canal 
Zone. 

Section T of the preamble of that Aet pro 
laws embodied in the Canal Zone Code *sha 


des that the 
Il, for all pur- 


poses, ablish conelw nd be deemed to embrace, 
all the pe nent laws relating to or applying in the Canal 


in force on the date of enaetment of this act, exeept 
eneral laws of the United States as relate to and 
in the Camal Zone.” 
1 of Title 18, U.S.C, A. is not one of the laws 
embodied in the Canal Zone Code, either in name or in 
substance, 

On the other 
ieula’ 
of offend 


\d, the Canal Zone does preseribe, with 
ty, the method to be employed for the 
to and from the Canal Zone, And that 
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; « ‘ ‘ f 
Thus. Section 861 makes applicable, to the Canal Zone, 
9 - / 


extradition of 


> >] 


‘oll laws and treaties relating to the 
persons accused of crime in force in the United States 


(Emphasis supplied) ; 


as well as 
‘call laws relating to the rendition of fugitives from 
justice as between the several States and Territories 
of the United States’? (imphasis supplied). 


Section 864 provides that, when an offender found in the 
Canal Zone is demanded by a State or Territory, he may be 
arrested for rendition ‘‘as provided in 5278 of the Revised 
Statutes of the United States (U. S. Code, Title 18, See. 
662).’?? The Federal statute, thus referred to, is, the Court 
will observe, the United States Statute relating to extradi- 
tion as between the States and Territories of the United 
States, which imposes the expense of the proceedings upon 
the State or Territory making the demand. 

The said Section 864 of the Canal Zone Code provides, 
as the only mode for the arrest of the offender, that it be 


“861. Application of Laws and Treaties of United States.—All 
laws and treaties relating to the extradition of persons accused of 
crime in force in the United States, to the extent that they are not in 
conflict with or superseded by any special treaty entered into between 
the United States and the Republic of Panama with respect to the 
Canal Zone, and all laws relating to the rendition of fugitives from 
justice as between the several State and Territories of the United 
States, shall extend to and be considered in force in the Canal Zone, 
and for such purposes the Canal Zone shall be considered and treated 
as an organized Territory of the United States. 

“862. Warrant for arrest of fugitives from State or Territory.— 
A magistrate may issue a warrant for the apprehension of a person 
charged in any State or Territory of the United States with having 
committed treason or felony who flees from justice and is found in the 
Canal Zone. 

“863, Proceedings for arrest and commitment.—The proceedings 
for the arrest and commitment of a person so charged shall be in all 
respects similar to those provided in this title for the arrest and 
commitment of a person charged with a public offense committed 
in the Canal Zone, except that a certified copy of an instrument 
found, or other judicial proceeding had against him in the State or 
Territory in which he is charged to have committed the offense, may 
be received as evidence before the magistrate. 

“864. Commitment pending arrest on warrant of Governor.—TlIf, 
from the examination, it appears that the accused has committed the 
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“upon the warrant of the Governor of the Panama 
Canal, on the demand of the executive authority of the 
State or Territory in which the fugitive committed the 
offense, unless he gives bail as provided in the next see- 
tion following, or until he is legally discharged’? (Em- 
phasis supplied). 


‘This, of course, is the method of extradition by political 
authorities, not the method of removal by judicial warrant. 
And Section S68 of the Canal Zone Code, it will be ob- 
rved, provides that the offender ‘‘must be discharged 
from eustody or bail’? unless, within the time limited in his 
original commitment ‘the is arrested wider the warrant of 
the Governor’? (Emphasis supplied). 

And Seetion 870 of the same Canal Zone Code provides 
that when such an offender is returned from a State or 
Territory of the United States to the Canal Zone, pursuant 
to the latter’s demand, **the accounts of the person em- 
ployed by the Governor to bring back such fugitive must 
he audited and paid out of the treasury of the Canal Zone’? 
(Emphasis supplied). 


crime alleged, the magistrate by warrant reciting the aceusal 
must cominit the fugitive to the proper eustody in that subdivision 
for such time, to be specified in the warrant, as the magistrate may 
deem reasonable to permit the arrest of the fugitive, ax provided i 

5278 of the Revised Statutes of the United States (U. S. Code, title 
18, see. 662), upon the warrant of the Governor of the Panama Canal, 
on the demand of the executive authority of the State or Territory 
in which the fugitive committed the offense, unless he gives bail as 
provided in the next section following, or until he is legally dis- 
charged,’ 


“S68, Discharge of person unless arrested on warrant of Gov- 
ernov—The person arrested must be discharged from custody or bail 
tnless, before the expiration of the time designated in the warrant or 
indertaking, he is arrested under the warrant of the Governor.” 


“870. Accounts of person employed to bring fugitive back to Canal 
Zone—When the Governor of the Panama Canal demands the 
render to the authorities of the Canal Zone of a fugitive from justice 
who has been found and arrested in any State or Territory of the 
United States or in any foreign country, the accounts of the person 
employed by the Governor to bring back such fugitive must be audited 
‘and paid ut of the treasury of the Canal Zone.” 
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hat section 864 of the Canal 
Soction D278 of the Revised 
S Code, Title 18, See. 


It has been noted supra | 
Zone Code expressly refers to 
Statutes of the United States (U. 
662)*, which is the United States Extradition Statute. No 
reference is found in any part of the Canal Zone Code to 
Section 591 of Title 18, United States Code Annotated. 

Thus it appears quite clear that the only method contem- 
plated or provided by Congress for the transfer, as between 
the Canal Zone and the United States, of persons found in 
one jurisdiction and wanted for trial on criminal charges in 
the other, is the method of extradition, not that of removal 
“»nursuant to the provisions of Section 591 of Title 18.”’ 

Therefore, it must follow, that the arrest or imprisonment 
‘nthe Eastern District of New York of one wanted for trial 
on criminal charges in the Canal Zone presents a case within 
the purview of 18 t. S.C. A., 662, not Section 591 of Title 18. 


4. 
An Indictment is a SINE QUA NON to a Case Within the Removal 


Statute, Where the Offense Charged is an Infamous Crime. 


Below counsel for respondents argued that the Constitu- 
tional guaranty of indictment in the ease of an infamous 


le Pree ee ee 
* This Extradition Statute of the United States reads as follows: 
“662, Fugitives from State or Territory. Whenever the executive 
authority of any State or Territory demands any person as a fugitive 
from justice, of the executive authority of any State or Territory to 
which such person has fled, and produces a copy of an indictment 
found or an affidavit made before a magistrate of any State or 
Territory, charging the person demanded with having committed 
treason, felony, or other crime, certified as authentic by the governor 
or chief magistrate of the State or Territory from whence the person 
so charged has fled, it shall be the duty of the executive authority of 
the State or Territory to which such person has fled to cause him to 
be arrested and secured, and to cause notice of the arrest to be given 
to the executive authority making such demand, or to the agent of 
such authority appointed to receive the fugitive, and to cause the 
fugitive to be delivered to such agent when he shall appear. If no 
such agent appears within six months from the time of the arrest, the 
prisoner may be discharged. All costs or expenses incurred in the 
apprehending, securing, and transmitting such fugitives to the State 
or Territory making such demand, shall be paid by such State or 
Territory. 
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crime (Fifth Amendment) has no application to the Canal 
Zon at the same time, he invoked, for its benefit, a 
removal statute that ean have no application save where 
that Constitution does app 

We have shown supra (! 
ute (IS US, 
meant to apply only to 


how the wording of the re- 
M1) shows that it 
arts of the Un ates 
. those parts within the pale of the Constitation. 
1 authority confirms that view. The leading ease, 
on this particular point, is Beavers v. Henkel, 194 
where this Court so construed the removal statute, 
and pointed out the broad distinetion between removal 
thorennder and extradition, Tt was said (83): 


moval 


prope 
Judie’ 


ve 


“Obviously very different considerations are ap- 
plicable to the es, In an extradition the nation 
surrendering relies for future protection of the alleged 
offender upon the good faith of the nation to which the 
surrender is made, while here’? (vemoval under 18 
U.S.C, A, See, 591) the full protecting power of the 
United States is continued after the removal from the 
place of arrest to the place of trial’ (Hamphasis sup- 
plied). 


When the alleged offender is removed mder section 591 
of Title 18, “the full protecting power of the United States’” 
goes with him. 
the great charter 
Constitution. 

If, therefore, the Canal Zone, for all present purposes, 
js, as respondent's counsel argued below, foreign territory, 
not subject to Constitutional limitations, it must follow 
that the ense here presented cannot be one within the 
provi m. 

This Court in Bearers ¥ el, supra, further pointed 
out that all removal proceedings under See, 1014 of the 
Rovised Statutes (18 U.S. C. A., See, 591) are subject to 
the requirement of an indictment under the Fifth Amend- 


16 
ment of the Constitution (83-85). It was there said, alter 
the quoting of that amendment, (84), 


‘While many States in the exercise of their un- 
doubted sovereignty, Hurtado v. California, 110 U.S. 
516, have provided for trials of criminal offenses upon 
information filed by the prosecuting officer and without 
any previous inquiry or action by a grand jury, the 
national Constitution, in its solicitude for the protec- 
tion of the individual, requires an indictment as @ pre- 
requisite to a trial. The grand jury is a body known 
to the common law, to which 1s committed the duty of 
inquiring whether there be probable cause to believe 
the defendant guilty of the offense charged’? (Mmphasis 
supplied). 


Then, after quoting from Blackstone’s discussion of the 
grand jury system, the opinion in Beavers V. Henkel, supra, 
discussed the meaning of the requirement of the Fifth 
Amendment, as apphed to proceedings for removal under 
Sec. 1014 U. S. Rev. Stat. (18 U. 5. Cc. A., See. 591). It 
stated (84-85) : 


“The thought is that no one shall be subjected to 
the burden and expense of a trial until there has been 
a prior inquiry and adjudication by a responsible tri- 
bunal that there is probable cause to believe him cuilty. 
But the Constitution does not require two such inquiries 
and adjudications. The government, having once satis- 
fied the provision’’ (the Fifth Amendment) ‘‘for an 
inquiry and obtained an adjudication by the proper 
tribunal’’ (the grand jury) ‘‘ot the existence of prob- 
able cause, ought to be able without further litigation 
concerning that fact to bring the party charged into 
eourt for trial. * * * And the place where such mquery 
must be had and the decision of a grand jury obtained 
is the locality in which by the Constitution and laws the 
final trial must be had (Mmphasis supplied). 

And that exposition of the Fifth Amendment of the 


W 
Constitution, 
IS U.S.C. A, See. 
Court in United State: 
it was said (400) : 


yplying to removal proceedings under 
1, has recently been veaflirmed by this 


v. Mulligan, 295 U, 6, 400, where 


“Tt may not with perfect 


wecurney be 
some removal 


decisions it has been said or implied, 
that the indictment is evidence of the that it al- 
leves, But it fulfills the Constitutional requirement 
(Amendment V), cause (Amend- 
ment TV) and is its authority to bring the accused 
to trial’? (Emphasis supplied). 


id, as in 


To present a ease for the application in limine of 18 
TSGrK 1, it thus seems clear, there must under 
the Constitution be, in the ease of an infamous erime, an 


indictment found in the demanding jurisdiction, This was 
wanting he 

Accordingly, to recapitulate, 28 U. 8. C. 
amended, cannot, in any respect, be effective here to ent 
off or impair the petitioner's right of appeal, sinee the 
conditions, upon which the applicability of that statute is 
predicated, are entirely wanting. No offense is charged 
against the United States; the removal is not sought from 
one Distriet of the United States to another; the remedy is 
foreign to anything permissible mnder the Canal Zone Code; 
and the Constitutional basis, upon which alone the applica- 
ity of the removal statute can be predicated, is wanting, 


, See. 463, as 


POINT I. 


The Writ of Certiorari prayed for should be granted to 
the end that this Court may review and reverse the judg- 
ments entered below. 

R 


uully submitted, 
Homer L. Looms, 
Counsel for Petitioner. 
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Code, as amended by the Act of February 13, 1925 
(Pet. 6) it seems clear that if jurisdiction is con- 
ferred upon this Court, it is not by that section 
but by Section 262 of the Judicial Code (28 U.S. ©. 
977). Soo 28 U.S. C. 463 (ce); In re 620 Church 
Street Corporation, 299 U. S. 24, 26.’ 


QUESTIONS PRESENTED 


1. Whether the eireuit court of appeals had ju- 
risdiction under 28 U. 38. C. 463 (a) to entertain 
petitioner’s appeal from the order of the district 
eourt discharging a writ of habeas corpus issued 
to test the validity of a removal proceeding, it being 
contended in the appellate court that the removal 
proceeding was unauthorized. 

2. Whether the federal removal statute author- 
izes removal to the Canal Zone to answer an in- 
formation filed in the United States District Court 
for the District of the Canal Zone in the name of 
the Government of that Zone, charging a violation 
of 18 U.S. C. 502, which interdicts tampering with 
a vessel entitled to engage in foreign commerce. 


STATUTES INVOLVED 


98 U.S. CO. 463 (a) provides in part: 

In a proceeding in habeas corpus ina dis 
trict court, * * * the final order shall be 
subject to review, on appeal, by the eireul 
court of appeals of the cireuit wherein th 
proceeding is had: Provided, however, Tha 


11t is doubtful, however, whether Section 262 apples 
a 5 =. 
See footnote 6 infra, p. 9. 
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there shall be no right of appeal from such 
order in any habeas corpus proceeding to 
test the validity of a warrant of removal is- 
ned pursuant to the provisions of seetion 
591 of Title 18 or the detention pending re- 
moval proceedings. * * * 


18 U. 


. ©, 591 reads as follows: 

For any erime or offense against the 
United States, the offender may, by any jus- 
tice or judge of the United States, or by any 
United States commissioner, or by any chan- 
judge of a supreme or superior court, 
chief ov first judge of common pleas, mayor 
of a city, justice of the peace, or other magis- 
trate, of any State where he may be found, 
and agreeably to the usual mode of process 
against offenders in such State, and at the 
expense of the United States, be arrested 
and imprisoned, or bailed, as the ease may 
he, for trial before such court of the United 
States law has cognizance of the 
offense. Copies of the process shall be re- 
turned as speedily as may be into the clerk’s 
office of such court, together with the recog- 
nizances of the witnesses for their appear- 
ance to testify in the case. Where any 
offender or witness is committed in any dis- 
trict other than that where the offense is to 
be tried, it shall be the duty of the judge of 
the district where such offender or witness 
is imprisoned, seasonably to issue, and of the 
marshal to exeeute, a warrant for his re- 
moval to the district where the trial is to 
be had. 


4 
STATEMENT 


On May 20, 1941, petitioner filed in the United 
Siates District Court for the Eastern District of 
New York a petition for a writ of habeas corpus 
on behalf of four persons, Guiseppe Ferrara, 
Luigi Rosato, Salvatore Picealuga and Eusibio 
Cecearelli, alleging that they were arrested by the 
United States Marshal for the Eastern District of 
New York by virtue of a warrant issued by a 
United States Commissioner, based upon an in- 
formation filed by the United States Attorney for 
the District of the Canal Zone and certain bench 
warrants, each bearing a non est return, issued by 
the United States District Court for the District of 
the Canal Zone; and that they were illegally im- 
prisoned and restrained of their liberty by the 
respondents because the information referred to 
does not state a crime against the United States, 
there was no probable cause to believe they were 
euilty of the crime alleged in the information, and 
the District Court for the District of the Canal 
Zone was without jurisdiction ‘‘to find such In 
formation”’ and did not have jurisdiction over the 
erime charged therein (R. 3-5). 

The court issued the writ, returnable May 22 
1941 (R. 2). On that date the respondent Unitec 
States Marshal produced Ferrara, Rosato, Picea 
luga and Cecearelli before the court (R. 5) anc 
submitted a copy of the ‘‘Minutes of Hearing i 


§ 


Removal Proceeding’’ before the Commissione! 


5 


(R. 6-11) and a copy of the information referred 
to in the petition (R, 12-13), which is designated 
in the record as ‘Exhibit Submitted by Govern- 
ment With Minutes on Hearing in Removal Pro- 
ceeding” (R. 12). The information, filed April 8, 
1941, in the United States District Court for the 
District of the Canal Zone, is entitled “The Goy- 
ernment of the Canal Zone vs. Giuseppe Ferra 
et al. (R. 12, 14) and charged Fer 
Piccaluga, Ceccarelli, and five others with a viola- 
tion of 18 U. 8. C. 502—tampering with a vessel 
entitled to engage in foreign commerce—‘ contrary 


all 


ra, Rosato, 


to the law in such ease made and provided and 
against the peace and dignity of the Government of, 
the Canal Zone” (R. 12-13). The minutes of the 
removal hearing held May 20, 1941 (R. 6), reveal 
that: (1) the Government elected “not to press 
these removal proceedings” against the five other 
defendants (R. 7); (2) the attomeys for Ferrara, 
et al., raised only one contention in the proceeding, 
namely, that the information did not state a viola 
tion of 18 U. 8. ©. 502 and therefore did not show 
probable cause for holding the defendants (R. 7, 
8-10, 11) ; and (3) the United States Commissioner 
overruled the contention and held Ferrara, Rosato, 
Ceccarelli and Piecaluga for removal to the Canal 
Zone (R. 11). 

The district court, on June 17, 1941, dismissed 
the writ of habeas corpus and remanded the four 
defendants to the custody of the marshal (R. 15— 
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16). An opinion was fled in which the court 
overruled petitioner’s contentions that the defend- 
ants could not be removed to answer the informa- 
tion because the crime charged was an infamous 
one requiring an indictment under the Fitth 
Amendment (R. 19-21) and that the removal order 
was deficient because no evidence had been taken 
at the removal proceeding (R. 21). 

Petitioner’s appeal was dismissed by the cireuit 
eourt of appeals (R. 29) under 25 U.S. C. 463 (a), 
supra, pp. 2-8, which prohibits an appeal from an 
order ‘‘in any habeas corpus proceeding to test the 
validity of a warrant of removal issued pursuant 
to the provisions of section 591 of Title 18 or the 
detention pending removal proceedings” (R. 28). 


ARGUMENT 


Petitioner asserts (Pet. 6-8) that an appeal 
from an order discharging a writ of habeas corpus 


2'The court stated that another ground urged as to the in- 
validity of their detention—that the statute conferring juris- 
diction upon the District Court of the Canal Zone did not 
eive that court jurisdiction over offenses under Is 7 ak 
502—wwas “no longer urged,” as the Government’s brief made 
it clear that the power was conferred by the Act of June Lo, 
1917, c. 30, 40 Stat. 231, and that the omission of reference 
to this offense in “the United States Code” was due to a print- 
ing error (R. 19). The court undoubtedly refers to the 
United States Code Annotated, since the code printed by 
the Government Printing Office (1934 ed.) specifically men- 
tions Section 502 (18 U.S. C. 574). 


7 
is not prohibited by 28 U. 8. ©. 463 (a) (supra, pp. 
2-3) unless the removal proceeding is authorized 
by 18 U.S. C. 591 (supra, p. 3). Upon this as- 
sumption he contends that the removal proceeding 
was not authorized by 18 U. 8. C. 591 because: (1) 
the information did not eharge an offense com- 
mitted against the United States (Pet. 3, 8-9) ; (2) 
the removal was not from one district to another 
(Pet. 3, 9-11); (3) the Canal Zone Code provides 
for extradition, not removal (Pet. 11-14) ; and (4) 
the return of an indictment is, under the Fifth 
Amendment, a condition precedent to removal pro- 
ceedings mider 18 U. 8. C. 591 (Pet. 4, 14-17). 

1. It should be observed that, as was indicated 
by the cirenit court of appeals (R. 26), there can 
be no doubt that the defendants were taken into 


custody mider color of the authority granted by the 
removal statute, and that there was no suggestion 
by petitioner either in the hearings before the Com- 
missioner or in the District Court that the “pro- 
ceedings were not ‘removal proceedings’ ” under 
18 U. 8. C. 591, To us it seems sufficient under 
the proviso in 28 U. S. C. 463 (a) to bar an appeal 
from an order dis 


missing a writ of habeas corpus 
to test the validity of a removal proceeding that the 
ituted “pursuant” to 18 U.S. ©. 


591, even though it may not be actually “author- 


proceeding is ins 
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ized’’* by that section.’ The avowed purpose of 
Congress in enacting the proviso was to ‘preclude 
any appeal from the order dismissing the writ of 
habeas corpus and remanding the prisoner for 
removal’? (H. Rep. No. 154s, 75th Cong., Ist sess., 
ae) am a Government’s construction of the 
proviso were not correct the door would be opened 
to numerous appeals, with that consequent delay in 
removal which the proviso was designed to prevent 
(H. Rep. No. 1543, supra, pp. 1, 2: see also 8. Rep. 
No. 1943, 75th Cong., 3d sess.). Presumably Con- 
eress thought that the sifting process of habeas 
corpus would sufficiently protect against any grave 
injustice and that the desideratum of expeditious 
removal was the paramount consideration.” We 


3 Petitioner asserts that the words “pursuant to the provi- 
sions” contained in the proviso of the statute mean “author- 
ized by the provisions,” citing O/d Colony Trust Co. V. 
Comm’r, 301 U. S. 379 (Pet. 8). But in that case the Court 
stated that “‘Pursuant to’ is defined as ‘acting or done in 
consequence or in prosecution (of anything) ; hence, agree- 
able; conformable; following; according’ ” (p. 355). Ob- 
viously, the use of any of these definitions in the statute In 
place of “pursuant to” would not impel the interpretation 
which petitioner assumes. As this Court stated in Old 
Colony Trust Co. v. Comn’r, supra, “The words of the stat- 
ute are plain and should be accorded their usual significance 
in the absence of some dominant reason to the contrary” (p. 
383). 

The court below found it unnecessary to determine this 
question because it was of the view that the removal was 
authorized by 18 U.S. C. 591 (R. 26-27). 

’' The present case, in which the writ of habeas corpus was 
discharged by the District Court nearly a year ago, well 
illustrates the delay which would result if an appeal were 
permitted in any case. 
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therefore are of the view that the appeal did not lie 
despite the contentions of petitioner that 18U.S. 0. 
591 did not sanction the removal proceeding.* 

2. But even if we are wrong in our interpreta- 
tion of the statute, the dismissal of the appeal was 
nevertheless proper and presents no question 
worthy of review by this Court. ‘The circuit court 
of appeals has adequately answered petitioner’s 
contentions on their merits (R. 27-28), showing 
that the crime charged by the information is a 
crime against the United States irrespective of the 
“procedural entitlement of the case’? (R. 27), upon 
which petitioner relies (Pet. 8-9); that the re- 
moval of the offenders to the jurisdiction of the 
United States District Court for the District of 
the Canal Zone is a removal from one distriet to 
another and not a removal to “some foreign coun- 
try’’ (Pet. 9-10); and that extradition is not 
required merely because the removal statute is not 
reprinted in the Canal Zone Code, as petitioner 
contends (Pet. 9-14)’ As the court below held 


nce the purpose of 28 U.S. C. 468 (1) was presumably 
to bar any uppellate review, it is doubtful whether this 
Court would have jurisdiction under Section 262 to review 
the action of the circuit court of appeals in dismissing the 
appeal. 

as 


tioner’s argument that the removal proceedings were 
id because the offenders were held to answer an in- 
ation and not an indictment, was disposed of by the 
trial court on the grounds (1) that the removal statute 
‘makes no distinction between an indictment and an Informa- 
for arrest or removal,” (2) the indictment 
requirement of the Fifth Amendment is inapplicable to the 
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(R. 27), ‘The case therefore falls squarely within 
the provisions of 18 U.S.C. § 591.” 


CONCLUSION 


The appeal was properly dismissed by the eir- 
cuit court of appeals. No conflict of decisions or 
important question of law is involved. We there- 
fore respectfully submit that the petition fora writ 
of certiorari should be denied. 

CHARLES FAHY, 
Solicitor General. 
WENDELL BERGE, 
Assistant Attorney General, 
Oscar A. PROVOST, 
Metva M. GRANEY, 
W. MarvIN SMITH, 
Attorneys. 
Aprin 1942. 


Canal Zone, and (8) that, in any event, the question 1s one 
which is more properly determined by the court where the 
trial is to be had (R. 18-21). 
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Summary statement of the 
Jurisdiction 
Questions presented 
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Brief in support of pe 
Jurisdiction 
Argument 
I. The fact that petitioner was subj 
to the judgment of a court the judge 
of whieh had a direet, per 
stantial, peeun 
him guilty, or in having him pl 
nilty, deprived petitioner of due 
process of law as guaranteed by the 
Fourteenth Amendment to the Con- 
stitution of the United States 
Il. The mere fact that an accused, who ap- 
before a tribnnal the judge of 


ter involved 


for allowance of writ 
ion 


matter hecause of peeunia 
ais the right to be tried by a jury of 
six, npon the deposit by him with the 
judge of the sum of $3.00 as jurors’ 
fees, does not afford accused due 
process of law 

IIL. The fact that petitioner had the right 
of appeal from the disqualified judge 
to the Superior Court, where he would 
be afforded a trial de novo before an 
impartial judge and jury, did not 
afford petitioner due process of law 
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IN DEX 


IV. Where a trial judge is disqualified be- 


cause of pecuniary interest, his judg- 
ment and the proceedings before him 
are null and void, and the offer of an 
accused to plead guilty to the charge 
against him does not remove the dis- 
qualification or confer jurisdiction 
upon said court to proceed with the 
io) re 


V. Where there is a want of due process 


in the trial and proceedings upon 
which sentence of imprisonment is 
based, the accused may attack the judg- 
ment collaterally and secure his re- 
lease from imprisonment by writ ot 


habeas corpus ..... 
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SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 1941 


No. 1118 


KLDON STEELE, 
Petitioner, 


vs. 


THE STATE OF NORTH CAROLINA, 
PETITION FOR WRIT OF CERTIORARI. 


To the Honorable, the Chief Justice and the Associate Jus- 
lices of the Supreme Court of the United States: 


Your petitioner, Eldon Steele, respectfully prays that a 
writ of certiorari issue to review the judgment of the Su- 
preme Court of the State of North Carolina, a court of last 
resort, entered in the above cause on January 7, 1942 (re- 
ported below: In Re Steele, N. C. 685, 18 8. E. (2d) 
132), reversing the judgment of His Honor, Luther Hamil- 
ton, Judge, rendered at the April, 1941, Term of the Su- 
perior Court of Bladen County. 


Summary Statement of the Matter Involved. 

Ou April 14, 1941, a warrant was issued by John H. 
Yates, a duly elected and qualified Justice of the Peace of 
Rockingham Township, Richmond County, North Carolina, 


In 


charging petitioner with the erime of public drunkenness 
and disorderly conduct (R.6 &7). On the same day, peti- 
tioner, then a young man eighteen years of age, appeared 
before the said magistrate and pleaded guilty to the charge 
eontained in the warrant (R. 7). Petitioner was then 
sentenced to thirty days in the County Jail, to be assigned 
to work on the State Roads, 1m default of paying the Court 
Costs of eight dollars and thirty-five cents (R. 7). Two 
dollars of the Court Costs charged against petitioner was 
charged as a fee for the magistrate who tried the case 
(R. 8). Petitioner was duly committed to the County Jail 
and assigned to work on the Public Roads (R. 8). On 
April 28, 1941, after the time for appealing from the judg- 
ment of the magistrate had expired (N. C. C.S., See. 1530), 
while petitioner was in the eustody of George Manning 
Bostic, superintendent of one of the North Carolina prison 
camps, and serving said sentence, he applied to the Honor- 
able Luther Hamilton, one of the Judges of the Superior 
Courts of North Carolina, then holding a term of court in 
Bladen County, for a writ of habeas corpus (R. 9). Peti- 
tioner alleged in his petition for writ of habeas corpus that 
he was then in custody; that he had been deprived of his 
liberty without due process of law, as euaranteed by the 
Fourteenth Amendment of the Constitution of the United 
States, and contrary to the law of the land, as guaranteed 
by Section 17 of Article I of the Constitution of North 
Carolina, in that the magistrate who tried him and received 
a fee for his conviction had a direct ‘‘and substantial 
pecuniary interest in the ultimate conviction of petitioner, 
because the said Yates would not have received any pay or 
compensation for his services in said trial except upon 
conviction of petitioner * * *’’' (R. 10). The writ was 
eranted (R. 11). 

1 The statutes setting the fees involved are Chapter 342 of North Caro- 


lin» Public-Loecal Laws of 1933, as amended by Chapter 358 of North 
Carolina Publie-Loeal Laws of 1935. 


Upon return to the writ, His Honor found the facts and 

the law to be as alleged in the petition, and thereupon held 
that the proceedings and judgment in the trial of petitioner 
before John IL Yates, Justice of the Peace, ‘*were unecon- 
stitutional and void, in violation of the Fourteenth Amend- 
ment to the Constitution of the United States and Section 
17 of Article 1 of the Constitution of North Carolina in that 
they deprived the defendant, Eldon Steele, of his liberty 
without due process of law and contrary to the law of the 
nd”? (RL 18). Thereupon, His Honor ordered petitioner 
‘om eustody (R. 13). 
r, the ied to the Supreme Court 
orth Carolina on writ of certiorari granted the twenty: 
fifth day of September, 1941 (R. 6) on petition therefor 
lodwed in said court by the State, through its Attorney Gen- 
eral, Harry MeMullan (R. 2 to 6). 


se was 


f November, 1941, (R. 
19) and on the seventh day of Jaimary, 1942, the Su- 
preme Court of North Carolina rendei judgment re- 
ing the judgment of the Superior Court (R. 18-19). 
Prior to the judgment of the Supreme Court of North 
Carolina, petitioner entered the armed forces of the United 
States and is now serving with the United States Army. 
For this reason, he has not been taken unde 


vel 


pias issued 
ne Court of 
constant 


in compliance with the judgment of the Supr 
wrth Carolina, This ¢ 
threat to his liberty. 


, however, rem: 


Jurisdiction. 


1. The jurisdiction of this Court is invoked under the pro- 


visions of the United States Judicial Code, Section 237 (b), 
as amended February 13, 1925, 43 Stat. 936; U. S.C. A, 
Title a4 (by). 


4 


9 The date of the judgment sought to be reviewed 18 


— 


January 7, 1942, on which date the Supreme Court of the 
State of North Carolina, the highest court of that State in 
which a decision could be had where any right, title, privi- 
lege or immunity 1s specially set up or elaimed under the 
Constitution of the United States, rendered a final decision 
reversing the judgment of the Superior Court ot Bladen 
County which discharged petitioner on return to a writ of 
habeas corpus (R. 18-19). The opinion of the Supreme 
Court of North Carolina is reported as In Re Steele, 220 
N. C. 685, 18 S. E. (2d) 182. 


3. In his petition for writ of habeas corpus, petitioner 
herein founded his whole claim to discharge from custody 
on the two grounds that the proceedings and judgment be- 
fore the Justice of the Peace were in violation otf both the 
Federal and State Constitutions (R. 10). The Federal 
question raised was whether petitioner had been deprived 
of due process of law as guaranteed by the Fourteenth 
Amendment by being subjected to trial on a criminal charge 
before an inferior judicial tribunal the judge of which had 
4 direct and substantial pecuniary interest in rendering a 
judgment against him (R. 10). This question was dis- 
tinetly raised in the original petition for writ of /abeas 
corpus and was determined favorably for petitioner by the 
Superior Court upon the grounds that ‘‘ Justices of the 
Peace in Richmond County [where petitioner was tried] 
are allowed to tax $2.00 to the costs in criminal actions as 
fees for the Justices of the Peace trying such actions, said 
costs to be paid by the defendants if they be found guilty ; 
and that * * * if the defendants be sentenced to the 
roads or the County Jail for non-payment of the costs, the 
County is liable to pay half of said fees * * * and that 
there is no provision under the laws of North Carolina for 


5 
the payment of fees * * * if the defendant be acquitted’? 
(R. 12 & 13). 

This same question was urged in the printed briefs and 
in the oral arguments before the Supreme Court of North 
colina and was determined against petitioner (R. 14-19), 
the Court holding that “the prisoner was lawfully in 
custody, ‘The writ of Habeas corpus should have been dis- 
missed’? (R. 18). 

That this Court may, by certiorari, require that there be 
cortified to it for review and determination any cause 
wherein a final judgment has heen rendered by 
court of a State where any right, ate 


the highest 
e or immunity is 


1 of the U 
wherein petition 


ted States, and that the instant ease, 
laims to have heen deprived of his rights, 
privileges and immunities under the due process clause of 
the Fourteenth Amendment, falls within this general rule, 
is sustained by the following cases: Smith v. O'Grady, 312 
U.S. 829, Herndon v, Lowry, 301 U. 8. 242, and Powell v. 
Alabama, 287 U.S. 45. 
This petition was filed the sixth day of April, 1942. 


Questions Presented. 


1, Whether a trial before an inferior tribunal, without a 
jury and before a judge whose entire compensation depends 
upon a convietion of accused, deprives aceused of due proc- 
ess of law as guaranteed by the Fourteenth Amendment of 
the Constitution of the United States? 


Whether the right, upon the deposit of three dollars by 
accused, of a trial by a jury of six men in such tribimal, who 
are presided over by such disqualified officer, would meet 
the requirements of due process of law? 


Whether the right to apy 
there is # 


to a higher court where 
‘orded a trial de wero before an impartial judge 
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and jury, though not exercised by accused, meets the re- 
‘ 1a us P >) 
quirements of due process of law? 

4 Whether a plea of guilty, without an express waiver, 

would confer upon such judge the right to proceed with the 
trial and enter a valid judgment? 


- Whether an accused, who has been sentence ‘ed to prison 
a dak disqualified officer, may avail himself of a writ of 
habeas corpus to secure his release from such imprison- 
ment after the time allowed for appealing has e xpired? 


Reasons Relied Upon for Allowance of the Writ. 


1. The Supreme Court of the State of North Carolina 
held that an accused, even though without counsel, is charged 
with full knowledge of the existence of the disquali fication of 
a judge because of pecuniary interest, and that his mere 
failure to object to a trial by such a disqualified judge con- 
stitutes a waiver by him of the disqualification. (220 N. © 
689,18 S. BE. (2d) 135, R. 18). The decision in this Court in 
the case of Patton v. United States, 281 U.S. 276, held that 
the waiver of any constitutional right of an accused must 
be both an intelligent and a competent waiver and that such 
fact should be clearly determined by the trial court; and, 
further, that it would be fitting and appropriate for that 
determination to appear upon the record. The decision of 
this Court in Ex Parte Baim, 121 U.S. 1, held that a party 
cannot waive a constitutional right when the effect of such 
waiver is to give a court jurisdiction. The decision of the 
State court is probably in conflict with those applicable de- 
cisions of this Court. 


The Supreme Court of North Carolina held that the mere 
right to appeal from the judgment of a judge disqualified 
because of pecuniary interest, even though not exercised 
by accused, afforded him due process of law (220 N. C. 688, 


18 8. KE. (2d) 135, R. 17); and this was held, even though 
at the time of the application for writ of habeas corpus in 
the instant ease, the time allowed by law (N.C. C. 8. See. 
1530) for taking sneh appeal had expired (R.8 & 9). ‘The 
decision of this court in Johnston v. Zerbst, 304 U. 
held that where an accused had been deprived of a consti- 
tutional right in the trial court, the right of appeal not 
exercised by accused did not remedy the defect. The deci- 
sion of the state court is probubly in conflict with that ap- 
plicable decision of this court. 

The Supreme Court of North Carolina held that the judg- 
ment of a judge who is disqualified heeause of pecuniary 
interest is merely erroneous and can not be collaterally 
habeas corpus (220 N. C. 689, 18 S. B. 
R.18). The decision of this court in Hans Niel- 
10, 176, held that where accused has 
been deprived of the benefit of a constitutional provision 
secu to him a fundamental right, this is not a mere 
error in law but justifies a discharge of accused in a habeas 
corpus proceeding, See also Mooney v. Holohan, 294 U. 
103, 112, Johnson v. Zerbst, supra, and Smith v, O'Grady, 
supra. The decision of the state court is probably in con- 
flict with those applicable decisions of this court. 

The Supreme Court of North Carolina held that the right 
to a trial before a fair and impartial tribunal, within the 
meaning of the due process of law clause of the Fourteenth 
Amendment, is a personal privilege, and that that consti- 
tutional provision is for the benefit of acensed uly and is 
not founded in public poliey (220 N. C. 689, 18 S. B. (2d) 
(R18). This court has not, as yet, decided this point. 
The ¢ involves a decision on an important and funda- 
mental question of construetion of the Fourteenth Amend- 
ment, 

The Supreme Court of North Carolina held that, where 
cused is arraigned for trial before a judge who has a 


attacked by writ o| 
(2a) 1 
sen, Petitioner, 


ay 


$ 
direct, substantial pecuniary interest in finding him guilty, 
the failure of accused to object immediately to such dis- 
qualification, his subsequent plea of guilty, and his right to 
appeal to a higher court for a trial de novo, were sufficient 
safeguards against the procedure condemned in the case ot 
Tumey v. Ohio, 273 U. S210 (220 N. C. 688, 689, 15 S., E. 
(2d) 135, R. 17). The Tumey Case held that a judge with 
such interest was without jurisdiction to render a judgment 
against anaccused. The decision of the state court is prob- 
ably in conflict with that applicable decision of this court. 
In support of the foregoing petition, your petitioner sub- 
mits a brief which is attached hereto. 
For the reasons heretofore stated, it is respectfully sub- 
mitted that this petition should be granted. 
Junius C. SMITH, 
Tuomas L. Parsons, 
Grorce S. STEELE, JR., 
Counsel for Petitioner. 


SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 1941 


No. 1118 


ELDON STEELE, 
Petitioner, 
rs. 


THE STATE OF NORTH CAROLINA, 


BRIEF IN SUPPORT OF PETITION FOR WRIT OF 
CERTIORARI. 


Jurisdiction. 


The decision sought to be reviewed by this petition is that 
of the Supreme Court of the State of North Carolina, which 
is the highest court in said state, and is reported as In Re 


helow for d 


1, and these questions, substantial 
lar, were whether or not petitioner had been deprived of 
his liberty without ‘‘due process of law,” uaranteed 
by the Fourteenth Amendment to the Constitution of the 
United States, and ‘contrary to the law of the land,” as 
uaranteed by Article 1 on 17, of the Constitution of 
North Carolina (R. 10). The North Carolina Supreme 
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Court has held that these two terms are synonymols and 
‘nterchangeable. Parish v. East Coast Cedar Co., 133 N. ©. 
478, 483. Since the court below held that petitioner was 
lawfully in custody, if must necessarily have decided that 
no right guaranteed under the Fourteenth Amendment had 
been denied petitioner. Further, the Superior Court, to 
which application for the writ of habeas corpus was made, 
expressly held that the trial of petitioner was ‘‘unconstl- 
tutional and void, in violation of the Fourteenth Amend- 
ment to the Constitution of the United States”? and that the 
trial and proceedings had thereunder ‘deprived the de- 
fendant, Eldon Steele, of his liberty without due process 
of law’’ (R. 13), and entered judgment discharging peti- 
tioner from custody (R. 13). The state Supreme Court 
reversed the judgement of the Superior Court (hk. 18). 


ARGUMENT. 
I, 


The fact that petitioner was subjected to the judgment 
of a court the judge of which had a direct, personal, sub- 
stantial, pecuniary interest in finding him guilty, or in 
having him plead guilty, deprived petitioner of due process 
of law as guaranteed by the Fourteenth Amendment to the 
Constitution of the United States. 


It is an ancient maxim of law that no man ought to be 
the judge in his own eause, and this principle, a corner- 
stone of modern jurisprudence, finds expression in many ot 
the State constitutions as well as in the Fourteenth Amend- 
ment. The leading case on this particular point is Twmey vy. 
Ohio, 273 U.S. 510. The opinion was delivered by Chiet 
Justice Taft, who laid down this clear rule of law: 

‘But it certainly violates the Fourteenth Amend- 


ment, and deprives the defendant in a criminal case of 
due process of law, to subject his liberty or property 


1 


to the judgment of a court, the judy: 
direct, per 
re 
v 


of which ha 
interest in 


s pointed out in the opinion of the court below (R. 
17), the facts in the instant ease are different from those 
in the Twomey case in that petitioner in the instant ease 
did not make formal objection to the disqualification of the 
jndge who tried him; he had a right to a t 
six men, provided he fi 


ial by a jury of 
1 deposited with the trial judge 
the sum of $3.00 for jury fees; and he had a right to appeal 
to the Superior Court where he would be afforded a trial 
de novo before an i cand jury, It is earnestly 
contended and re 
these facts to take the instant case out of the doctrine an- 
nounced in the Twmey ease would be to destroy completely 
the value of that doctrine. 


+ Hyery procedure which would offer a possible temp- 
tation to the average man as jndge to forget the burden 
of proof requived to conviet the defendant, or which 
might lead hin not to hold the balance nice, clear, and 
true between the state and the acensed denies the latter 
due process of law.’ (Italies supplied.) Tumey v. 
Ohio, suy 


Le 


Both the State and Federal courts are in conflict as to 
the meaning and application of the Tumey ease. In 1927, 
soon after tht ease was decided by this Court, the Fed- 
oral judges of the Eastern and Western Districts of Ken- 
tucky reached diametrically opposite conclusions as to its 
application to proeedu: Kentueky law. In Ex Parte 
Mocks, 20 F, (2d) 543, (W. D. Ky.) the court held that 
petitioner was not entitled to a writ of habeas corpus when 
he sought it on the ground that the trial judge was dis- 
qualified to try him because of peenniary interest in reach- 
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ing a eonclusion against him. In Ex Parte baer, 90 F. (2d) 
912 (BH. D. Ky.), under substantially similar facts, the cour! 
discharged the petitioner from custody upon return ol the 
writ. In Ex Parte Hatem, Sixth Cireuit Court of Appeals, 
39 Ff, (2d) 226, the court held that petitioner who had been 
convicted by a judge who was disqualified by reason of 
pecuniary interest was entitled to discharge upon return of 
the writ, even though the judge had waived his right to 
fees in the trial of petitioner. 

The State courts tend more to attempt to evade the doc- 
trine of the Tumey case by seizing upon some iInconsequen- 
tial difference in facts to take the case al hand out of the 
doctrine. Generally speaking, the following cases seem to 
hold that the right to a trial de novo upon appeal, when 
exercised by the defendant, amply protects the rights of the 
accused and affords him due process of law, even though 
he has been theretofore tried by a disqualified judge, and 
though the jurisdiction upon appeal is purely derivative: 

Hill v. State, 174 Ark. 886, 298 S. W. 321; 

Hitt v. State, 149 Miss. 718, 115 So. 879; 

State v. Gonzales, 43 N. M. 498, 95 P. (2d) 678; 
Brooks v. Potomac, 149 Va. 427, 141 8. IK. 249. 


Two other State court decisions, however, hold that the 
right of trial de novo on appeal does not afford due process 
where the judge of the inferior tribunal is disqualified be- 
cause of pecuniary interest. Williams v. Brannen, 116 W. 
Va. 1,178 8S. E. 67; Ex Parte Kelly, — Tex. Cr. —, 108 5. 
W. (2d) 728. 

Another State court decision, State v. Shelton, 205 Ind. 
416, 186 N. E. 772, holds that a fee of $1.50, dependent upon 
conviction, is so small as to bring the case within the maxim, 
de minimis non curat lex, one of the recognized exceptions 
to the rule laid down in the Tumey case. Tix Parte Kelly, 
supra, however, holds that a similar fee of $5.85 does not 


13 


come within the afor 
is applicable. 


tid maxim, and that the Taney case 


conflict exists between the holdings in the eases 
State, 117 Ohio St. 481, 158 N. B, 594, 57 ALL. R. 
h was relied upon by the Supreme Court of North 
in the instant ease), and Tumey v. Ohio, supra, is 
pynized by the opinion in the case of Re Vou Uehn. 
Ohio NPNS 167. 

The Tari case, which was a four to three decision of the 
io Supreme Court decided subsequent to the Tinney ec: 
upon the express holding that g 
a judge who is disqualified to 
of peeun 
is in di 
this Cor 
court 


e, 


judgment rendered by 
ninal ease by reason 
voidable and not void, and 
t conflict with the later decision and opinion of 
in Brown ©, Mississippi, 297 U. 8.278, The Ohio 
de no distinetion between disqualifieation of judges 
because of pecuni nd disqualification for other 
This di clearly recognized by Chiet Jus- 
fl in the Twmey case at page 523 as follows: 


interest, is merel 


interes: 


cause inetion is 


tice 


| questions of judicial qualification may not in- 
yolve constitutional validity. ‘Thus matters of kinship, 
personal bias, state poll remoteness of interest, 
would seem generally to be matters of legislative di 
eretion, 


And the holding of this court in the Brown Case w: 
to the effect that a deprivation of due process in the trial 
court rendered the judgment void. 
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Et, 


The mere fact that an accused, who appears before a 
tribunal the judge of which is disqualified to proceed in 
the matter because of pecuniary interest, has the right to 
be tried by\a jury of six, upon the deposit by him with the 
judge of the sum of $3.00 as jurors’ fees, does not afford 
accused due process of law. 


If petitioner had so desired, he eould have demanded a 
trial by a jury of six jurors under Section 1501 of the Con- 
solidated Statutes of North Carolina, but, under the pro- 
visions of Section 1506 of said Consolidated Statutes, if 
would be necessary for him to deposit the sum of three 
dollars with the said judge before he would even be en- 


titled to a jury trial. 


‘¢Counsel would avoid the maxim [that no man may 
be a judge in his own case] on the grounds that the 
accused may have a jury, instead of the magistrate to 
try him, and that the accused has the unrestricted right 
of appeal. Both of these grounds are unsubstantial. 
‘Trial by jury’, in the constitutional sense, requires 
such a trial to be under the superintendence of a disin- 
terested judge. Capital Traction Co. v. Hot, 174 U.S. 
1, 13, 14, 19 S. Ct. 580, 48 L. Ed. 873.’’ Walliams v. 
Brannen, supra. 


The decision of the Supreme Court of North Carolina 
on this phase of the instant case, though somewhat uncer- 
tain, is very probably in conflict with the applicable deect- 
sions of this court as well as the holdings in other state 
jurisdictions, 
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I. 


The fact that petitioner had the right of appeal from the 
disqualified judge to the Superior Court, where he would 
be afforded a trial de novo before an impartial judge and 
jury, did not afford petitioner due process of law. 

“Tt is ordinarily cheaper to 
to pay the expen: 


y a moderate fine than 
tendant upon appeal; for which 
reason many an innocent man has submitted to an un- 
just decision in au inferior court. Right of appeal does 
not meet the situation, The Constitution requires that 
the aceused shall be tried before a fair and impartial 
tribunal in the first instance where he will not face the 
alternative of paying an unjust fine or of resorting 
to the delay, annoyance, and expense of an appeal.” 
Williams v. Brannen, supra. 


It seems that the decision of the Supreme Court of North 
Carolina is entirely based upon the assumption and holding 
(R. 17) that “even if the disqualification of the trial j 
tice be conceded, by the clear weight of authority the effeet 
would be to render his judgment voidable, and not void.”” 

Otherwise, the questions of waiver, estoppel and the right 
of appeal would not even be raised, for a void judgment, 
authority, may be disregarded entirely, or col- 


by 


laterally attacked, and no appeal therefrom is neces 

Tari v. State, supra; Johnson v. Zerbst, 304 U. 8. 458. In 
the instant case, theve is the additional faet that the time 
allowed by law for appeal and trial de novo (N.C. C.S., 


See. 1580) had expired (R.S&9). This additic fact was 
also present in Johnson y, Zerbst, supra, and the court held 
that the denial by the trial court of constitutional rights 
deprives the trial court of jurisdiction, 

In Ev Parte Kelly, supra, the petitioner had had the 
right to appeal to the County Court for a trial de novo, and 
it was held that this vight did not prevent the trial by a 


16 
ate who was paid a fee for his services only upon 


magistr 
‘ot variance with constitutional 


eonviection from being 
euaranties.”’ 

The decision of the Supreme Court of North Carolina 
-< in conflict with all of the above cited cases except the 
Tari Case, which it is eybmitted, is itself in conflict with 
the decisions of this court in the Tumey Case and in John- 
son v. Zerbst, supra. 

LV. 

Where a trial judge is disqualified because of pecuniary 
interest, his judgment and the proceedings before him are 
null and void, and the offer of an accused to plead guilty 
to the charge against him does not remove the disqualifica- 
tion or confer jurisdiction upon said court to proceed with 


the trial. 


That the judgment of, and the proceedings before, a 
judge who is disqualified because of pecuniary interest are 
null and void has been either expressly or inferentially 
held in the following cases: 

Hans Nielsen, Petitioner, 181 U.S. 176. 
Tumey v. Ohio, supra. 

Johnson v. Zerbst, supra. 

Powell v. Alabama, 287 U.S. 40. 


It is quite obvious that a judge who is interested in find- 
ine the accused guilty is even more interested in having 
him plead guilty, if he could thereby vest himself with 
jurisdiction which he would not otherwise have ; and if the 
judge had no jurisdiction and his judgment is constitu- 
tionally invalid, jurisdiction may not be conferred upon 
him by any act of the accused, even a plea of guilty. This 
is the express holding of Re Von Uehn, supra. To hold 
that the judge is disqualified from trying a defendant who 
pleads ‘‘not guilty’? but may pass Judgment upon one who 


Ww 


pleads “guilty,’* would be to place a premium upon an 
effort by the judge to get the accused to enter a plea of 
guilty, or to misinterpret a “not yuilty’? plea entered by 

ardless of whether or not acensed is guilty. 
ave been able to de- 
termine f not been decided by 
ny court spt the Ohio intermediate court in the ease 
ted in the preceding y aph, and the Supreme Court 
of North Carolina in the instant case. These two decisions 
upon a question of interpretation of the due process cla 
of the Fourteenth Amendment ave in direct conflict, and the 
matter should be finally determined by this court. 


used, re: 


This pr 


se question, so f 
om the reporte 


1s We 


use 


v. 

Where there is a want of due process in the trial and 
proceedings upon which sentence of imprisonment is based, 
the accused may attack the judgment and sentence collat- 


erally and secure his release from imprisonment by writ 
of habeas corpus. 


rinly established that if the court which 
judgment has not jurisdiction to render it, 
ase the proceedings ov the law under which 
taken are unconstitutional, or for any other 
Ganson, {Hie pOsmicnt ie vein and the balgeeatiaea 
collaterally, and a defendant who is imprisoned under 
and by virtue of it may be discharged from eustody on 
habeas corpus. This was so decided in the cases of 
Ex Parte Lange, 18 \ nd Ex Parte Siebold, 
100 U.S. 871, and in s ses referred to 
therei (Italies for supplied.) 
Hans Nielsen, Petitioner, 


Thi 


ing cast 


holding was reiterated by this court in the follow- 


Brown vy. Mississippi, su} 
Johnson v. 


Zerbst, supra. 
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Smith v. O’Grady, 312 U.S. 329. 
Mooney v. Holohan, 294 U. S. 105. 
Moore v. Dempsey, 261 U.S. 86. 


The decision of the Supreme Court of North Carolina in 
the instant case held that a judgment of a judge disqualified 
because of pecuniary interest Is merely voidable and not 
void, and is not subject to attack by habeas corpus (R. 17). 


Conclusion. 


‘We have here a challenge to a part of the judicial system 
of the state’? (R. 15). Thus the importance of the instant 
case to the people of North Carolina was indicated by the 
Supreme Court of North Carolina in the opinion rendered 
below. Itis equally of vital importance to the people of all the 
states whose courts of last resort have failed or retused to 
follow the Tumey Case. The cases heretofore cited have 
tended to show that, besides North Carolina, the courts of the 
states of Arkansas, Indiana, Mississippi, New Mexico and 
Virginia have either failed to follow, or have misinter- 
preted the doctrine announced by this court in the Tumey 
Case. Hill v. State, supra; State v. Shelton, supra; Hitt vy. 
State, supra; State v. Gonzales, supra; and Brooks vy. 
Potomac, supra. 


“Tt is the design of the law to maintain the purity 
and impartiality of the courts, and to insure for their 
decisions the respect and confidence of the community 
* * * After securing wisdom and impartiality in 
their judement, it is of great importance that the courts 
should be free from reproach or the suspicion of untair- 
ness. The party may be interested only that his par- 
ticular suit should be justly determined; but the state, 
the community, is concerned not only for that, but that 
the judiciary shall enjoy an elevated rank im the esti- 
mation of mankind.’? Oakley v. Aspinwall, 3 N.Y. 547. 
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There is probably no single 
so largely toward the lowering of the respect and con- 
fidence of the general public of the State of North Carolina 
in our system of jurisprudence than the procedure which 
now prevails in this state in the trial of criminal eas 
before Ji s of the Pe The gross injustice and un- 
fairness of trials of petty criminal offences in these so-called 
courts is almost entirely attributable to the vieious fee 
system which is allowed to exist, 

It is apparent that the guidance and ance of this 
court must be obtained in order that the petitioner and the 
people of the State of North Carolina may haye the word 
of the highest judi authority of the land upon the ques- 
tion of the rights, privileges and immunities guaranteed by 
the Fourteenth Amendment. 


‘actor which has contributed 


Respectfully submit 


Jorus ©. Sacre, 
Tuomas L. Parsons, 
Gronce S. Sreete, Jr. 
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STATES 


OCTOBER TERM, 1941 
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THE STATE OF NORTH CAROLINA, 
Respondent. 


No. 118 


BRIEF OF THE STATE OF NORTH CAROLINA 
RESPONDENT, OPPOSING PETITION 
FOR WRIT OF CERTIORARI 


Statement OF The Case 
The petitioner, Eldon Steele, seeks by writ of certiorari to 
have this Court review the decision of the Supreme Court of 
‘orth Carolina reversing a judgment rendered in the Super- 
nv Court of Bladen County, North Carolina, discharging the 


serving a term for public drunkenn 
duct, The decision of the Supreme Cour 
ortect as IN THE MATT 
N.C. 445, and was file 


of North 
SR OF ELDON STEELE, 220 
January 7, 1942 


bo 


Facts 

after having pleaded guilty 
nness and disorderly con- 
of the peace in Richmond 
by the said justice of 


The petitioner, Eldon Steele, 
(R.7) to a charge of public drunke 
duct before John H. Yates, a justice 
County, North Carolina, was sentenced ) Lanentar 
the peace to a term of thirty days oo the Tone, a he 
upon payment of the costs, amounting to $8.35. (R. 4 5 
petitioner failing to pay the costs, 1t was ordered that ra 
sentence be placed into effect on April 14, 1941. CR. / and 8). 

The petitioner was assigned to work the roads under the 
State Highway and Public Works Commission, as provided 
by law, and was taken into custody for this purpose by the 
Commission. Before the expiration of his sentence, the 
petitioner filed with His Honor, Luther Hamilton, a Judge 
of the Superior Court, a petition for writ of habeas corpus 
(R.9). The writ was issued by Judge Hamilton | R. 11), and, 
in consequence of proceedings before him, an order or judg- 
ment was rendered at the April Term, 1941, of the Superior 
Court of Bladen County, North Carolina, discharging the 
petitioner. (R.12 and 135). 

The reasons assigned for the discharge of the petitioner 
were that the proceedings and judgment in Richmond 
County before John H. Yates, Justice of the Peace, were 
unconstitutional and void, the Court being of the opinion 
that the said justice of the peace was disqualified by reason 
of his interest in the fees which would accrue to him in the 
event of a conviction and that the judgment rendered under 
the circumstances was violative of the due process clause 
or the Fourteenth Amendment to the Constitution of the 
United States and Article I, Section 17, of the Constitution of 
North Carolina, which provides that no person ought to be 
deprived of his liberty but by the law of the land. 

Costs in criminal proceedings before justices of the peace 
in Richmond County, North Carolina, are regulated by North 
Carolina Public-Local Laws of 1933, Chapter 342, as amended 
by North Carolina Public-Local Laws of 1935, Chapter 358. 
Provision is made for a fee of two dollars to be taxed against 


a defendant for the benefit of the justice of the peace when 
there is a conviction. If the defendant ts imprisoned for 
nonpayment of costs, the county Is required to pay one-half 
the fees provided in the statute. However, no provision is 
made for compensation of justices of the peace in case a 
defendant is acquitted. 

On June 9, 1941, Harry MeMullan, Attorney General of 
the State of North Carolina, filed with the Supreme Court of 
North Carolina a petition for writ of certiorari to have the 
judgment, order, and other proceedings in the case of STATE 


\. ELDON STEELE removed to the Supreme Court of North 
Carolina in order that the judgment or order discharging and 
releasing the prisoner might be reviewed. (R,2). The peti- 
tion for writ of certiorari was allowed September 25, 1941. 
(R.6). In an opinion filed January 7, 1942, the Supreme 
Court of North Carolina held that the petitioner had heen law- 


fully imprisoned and reversed the judgment of the Superior 
Court discharging him upon writ of habeas corpus. (R14). 


Argument 


The State of North Carolina contends that the writ of 
certiorari ought not to be allowed. By seeking a writ of 
certiorari, the petitioner appeals to the discretion of the 
Supreme Court, but the Court in its discretion does not re- 
view decisions of state courts unless substantial federal ques- 
tions are presented on the record and must necessarily be 
decided in disposing of the case. The constitutional ques- 
tions which the petitioner seeks to have determined in this 
Court are abstract questions not presented by the record, 
and his claim that the decision of the Supreme Court of 
North Carolina deprived him of his liberty without due pro- 
cess of law is palpably unfounded. Under the circumstances 
it is not appropriate to grant a writ of certiorari. 


I 


THE CONSTITUTIONALITY OF THE PROCEDURE 
ROR DETERMINING THE GUILT OR INNOCENCE OF 
DEFENDANTS IN COURTS OF JUSTICES OF THE 
PEACE IN RICHMOND COUNTY IS A MOOT QUES- 
TION, THE PETITIONER HAVING PLEADED 
GUILTY. 


A fact of greatest importance in considering this petition 
is that the petitioner pleaded guilty (R.7) to the charge 
against him in the court of John H. Yates, Justice of the 
Peace, in Richmond County, North Carolina. 

The burden of his petition is that proceedings in the 
magistrate’s court deprived him of his liberty without due 
process of law, that the justice of the peace was disqualified 
because of pecuniary interest in fees which accrued to him 
in case of conviction, that because of his disqualification his 
judgment was void under the Constitution of the United 
States, and, therefore, that the decision of the Supreme 
Court of North Carolina ought to be reversed. | 

The petitioner asserts that, inasmuch as the statute reeu- 
lating fees of justices of the peace in Richmond County, 


5 
North Carolina, (North Carolina Public-Local Laws of 1933, 
Chapter 2142. as amended by North Carolina Public-Local 
Laws of 19:5, Chapter 358) affords compensation to the 
justices in eriminal cases only when defendants are con- 
Vieted, such justices are tempted to forget the burden of 
proof required to convict a defendant. Whatever the effect 
of the alleyed pecuniary interest of the justice of the peace 
may be ina case in which the resulting bias of the justice 
can affect his judgment, this system of compensation pre- 
sents no constitutional question when he is not called upon 
to decide questions of fact. 

The petitioner by pleading guilty 10 a charge of public 
drunkenness and disorderly conduct confessed his guilt in 
open court and waived the benefit of every statutory and con- 
stitutional safeguard designed to insure an impartial judicial 
determination of his guilt or innocence. In effect, he was not 
convicted by the justice of the peace; he convicted himself. 
‘The alleged disqualification of the justice of the peace is a 
disqualification which is operative only when his alleged 
pecuniary interest may affect his official action. When the 
petitioner pleaded guilty, the only action required of the 
justice was the rendition of judgment. No judgment he 
might have pronounced could have possibly affected his 
yieht to the compensation or the amount of such compen- 
sation. 

he facts of this record being such that the fee system of 
Which petitioner complains could not have influenced the 
judyment. no constitutional question is presented, Ques- 
tiong as to the constitutionality of procedure before justices 
of the peace when a defendant pleads not guilty and issues 
of fact must be determined are purely abstract and hypotheti- 


cal, and are not presented by this petition, 
It is not the function of this Court to decide moot questions, 


Lord v. Veazie, 8 How. 
Little v. Bawers, 134 U. S. 

ed. 1016) 
Castillo v. 


12 L, ed, 1067: 
47. 10 Sup. Ct, 620, 33 L. 


MeConnico, 168 U, S. 674, 18 Sup, Ct. 229, 42 


L. ed. 622; oe : ere 
McCain v. Des Moines, 174 U.S. 158, 19 Sup. Ct. 639, 43 L. 
ed. 932; ee wear — 
Muskrat v. United States, 219 U. S. 346, 31 Sup. Ct. 250, 
55 L. ed. 246. | 
Nor will constitutional questions be decided when not pre- 
sented by the record and it is not necessary for the disposition 
of the case. 
Charles River Bridge v. Warren Bridge, 11 Pet. 420, 9 L. 
ed. 773; ; 
Baker v. Grice, 169 U. S. 284, 18 Sup. Ct. 825, 42 L. ed. 748; 
Arkansas Louisiana Gas Co. v. Department of Public 
Utilities, 304 U. S. 61, 58 Sup. Ct. 770, 82 L. ed. 1149. 
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THE ATTACK ON THE CONSTITUTIONALITY OF 
CRIMINAL PROCEEDINGS BEFORE JUSTICES OF 
THE PEACE IN RICHMOND COUNTY WOULD BE 
PALPABLY UNFOUNDED, EVEN IF THE CONSTITU- 
TIONAL QUESTIONS AROSE UPON THIS RECORD. 


Even if the petitioner had pleaded not guilty, so that con- 
stitutional objections to the fee system of compensating jus- 
tices of the peace in Richmond County, North Carolina, could 
arise upon this record, these constitutional objections would 
be palpably unfounded and not sufficient to justify review 
of the decision of the North Carolina Supreme Court by this 
Court. 

The contention that a trial for a minor criminal offense 
before a justice of the peace in Richmond County, North 
Carolina, denies due process of law is based upon the case 
of Tumey v. Ohio, 273 U.S. 210, 47 Sup. Ct. 437, 67 L. ed. 969 
In that case it was held that an Ohio mayor, because of his 
pecuniary interest in fees which were dependent upon con- 
viction, was disqualified to try criminal cases, that a trial 
before him was violative of the Fourteenth Amendment. and 
that a sentence imposed by him was void. However. criminal 


procedure before justices of the peace in Richmond County 
and elsewhere in North Carolina may be readily distinguish» 
ed from the type of procedure condemned in the ney Case 

‘The amount of the fee received by the mayor in the Tumey 
Case in the event of conviction was much larger than that 
received by a justice of the peace in Richmond County, North 
Carolina. The mayor personally received $12.00, and one- 
half of any fine imposed was paid into the treasury of the 
city of which he was an officer, Under Public-Local Laws of 
1988, Chapter 342, a justice's fee in Riehmond County is 
only $2.00 
In the opinion in the Tumey Case, it is recognized that a 
stem in which an inferior court judge is paid for his ser- 
Vices only when he conviets does not violate the requirement 
Of due process of law if “the costs usually imposed are so 
smal] thai they may be properly ignored as within the maxim 
de minimis non curat lex.” 278 U. S. 510, 531. The fee of 
$2.00 in Richmond County is so small in comparison to the 
fee involved in the Tuwey Case that it may well come within 
the de minimis rule. 

An important element which influenced the Court in the 
Tumey Case was the fact that one-half the fine assessed 
against a convicted defendant was to be paid into the muni- 
cipal weasury. The mayor, as the chief officer of the muni- 
cipality, had both a personal and official interest in building 
up the treasury. No such influence is operative in Richmond 
County, for under Article IX, Section 5, of the North Caro- 
lina Constitution the clear proceeds of all fines must be paid 
into the county school fund, 

In the Tumey Case the accused had no right to a trial by 
jury before the mayor. In North Carolina, however, a trial 
hy jury before a justice of the peace is available if requested 
N.C. Code Ann. (Michie, 1989), See. 4627. A defendant is 
privileged also to haye the case removed to another justice 
if dissatisfied with the one first assuming jurisdiction, N, C. 
Code Ann. (Michie, 1930), See. 1498. 

‘The foregoing differences between procedure before a 
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justice of the peace In Richmond County ban cna 
before the Ohio mayor are important. pein | <A nh 
important difference and the one which makes = ness | pe y 
of Tumey v. Ohio entirely irrelevant and uncontrolling In the 
instant case is the difference in the nature ol the appeal allow- 
ed by law from the decision of the two officers. In the Tumey 
Case the mayor’s decision on questions of fact was final. 
There was no appeal except upon matters of law and legal 
mference. However, in North Carolina, a defendant con- 
victed of a criminal offense before a justice of the peace may 
appeal to the Superior Court, where he is entitled to a trial 
de novo on questions of fact and law. N. C. Code Ann. 
(Michie, 1939), Sec. 4647. This is a right guaranteed by 
Article IV, Section 27, of the North Carolina Constitution. 
The validity of a system of criminal procedure should be 
determined by considering the system as a whole. The fact 
that there is a possibility of abuse at some particular stage 
of the procedure should not invalidate the whole and render 
void a criminal judgment if an efficient and practical method 
of correction is afforded subsequently. If it be conceded that 
the fee system in North Carolina tends to prevent some 
justices of the peace from being impartial in criminal cases, 
nevertheless, the right of appeal and trial de novo in the 
superior court is a complete and sufficient safeguard against 
injustices which may occasionally arise. If by utilizing the 
system of criminal procedure as a whole and invoking all of 
the remedies provided by law for his protection a defendant 
may obtain a fair and impartial determination of the issue 
of his guilt or innocence, the requirements of due process and 
the law of the land are satisfied. That is the doctrine of the 
United States Supreme Court, for in Frank v. Mangum, 237 
U. 8. 309, 328, 35 Sup. Ct. 582, 587, 59 L. ed. 969, 980, Justice 
Pitney, speaking of the due process clause, says: 
“The prohibition is addressed to the State: if it be 
violated, it makes no difference in a court of the United 
States by what agency of the state this is done: so, if a 
violation be threatened by one agency of the state, but 


prevented by another ageney of higher authority, there 


is no violation by the stat 
Althouzh the United Stites Supreme Court and the 
Supreme Court of North Hina have not directly passed 
upon the question, it has been quite generally held by other 
iribunals that the right toa trial de nave on appeal eliminates 
possible constitutional objections fo trials before magistrates 
where fees are dependent upon conviction 
In Ex Parte Mecky, 20 F. (20) 543 (WD. Ky.) the peti= 
toner had been convicted of violating the state prohibition 
law before @ county cout judge in Kentucky. His sentence 
included the payment of a $100 fine and a term in prison. 
The petitioner vsked to be released on writ of habeas corpus 
on the grounds that the tial judge had a pecuniary interest 
in the case, being entitled to ten per cent of the fine, that the 
proceedings violated due process, and under Twmey p. Ohio 
hoe sentence was Void. ‘The court denied the relief requested 
on the ground that, inasmuch as the petitioner could under 
Kentucky kw appeal and be tried de novo in a court where 
no such pecumiuy interest would exist. the procedure in the 
ate courts afforded due process of law, and Tumey v. Ohio 
was distinguishable, The Court said, at page 544: 
“As was pointed out by the Supreme Court in the case 
of Frank v. Mangum, 237 U.S, 309, 25 S. Ct. 582, 59 L, 
ed. 960, the question involved, when ft is sought by 
huboas corpus proceedings to release the petitioner from 
confinement under a judgment of the state court, is 
whether he has been denied due process of law by the 
state, and that is determined, not merely by the result 
in one judicial tribunal of the state, hut the whole pro- 
cedure open to him under the state law must be examin- 
ed, for the purpose of determining if the state law has 
furnished the means by which the wrong done in one 
twibunal may be eorrected in another.” 
In IIL e, State, 174 Avk, S86. 298 S. W. 821, the defendant, 
had been convicted in a mayor's court before a jury, of 
issuult and battery. He appealed to the circuit court, where 
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4 trial de novo. Appealing to 


‘4 convicted after 
‘as again convicted a oe 
oor Mes as that his conviction 


the Supreme Court, his contention Ww 
should not stand, for under the due : 
court in which the proceedings began was without 
ers of the court, and the Jury 


process clause the 


mayor's 
jurisdiction, the mayor, offic ip Pasay bguallo i 
being interested in the outcome on account of the fee sy ree 
The conviction was affirmed on the ground that the pro. \- 
sion for trial de novo in the circuit court satisfied the require- 
ments of due process, the court observing that: _ 

“The appellant contends that the mayor had no juris- 

diction on the ground that he and the jury and the 

officers had a pecuniary interest in convicting the de- 
fendant. To sustain this contention, appellant relies 
upon the decision of the United States Supreme Court in 

the case of Tumey v. Ohio, 47 S. Ct. 437, 71 L. ed. 749. 

This case has no application to the facts of this record, 

for the reason that the statutes of Ohio, which were re- 

viewed by the Supreme Court of the United States, are 
entirely different from the statutes of our own state. ‘The 
statutes of Ohio under consideration by the Supreme 

Court of the United States did not grant the defendant 

convicted before the mayor’s court the right of appeal 

to a higher court where a trial de novo was to be had 
in the higher court.” 

In State v. Schelton, 205 Ind. 416, 186 N. E. 772, it was 
held that the procedure before justices of the peace in Indiana 
did not on account of the fee system deny due process to a 
criminal defendant. Summarizing the provisions designed 
for the protection of a defendant, the Court said: 

“The law of Indiana as applicable to a trial before a 

justice of the peace provides for a change of venue 
(Section 2100, Burns’ 1926) from the justice of the peace 
and also from the township. It also gives the defendant 
a right to trial by jury. The fees are small and not suffi- 
clent to justify the fear that the justice of the peace would 
be influenced to convict in order to receive his fees. And 
if the defendant entertains such fears he has the right to 
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call for a jury. and also to a change of venue from the 
justice. He is safeguarded on every hand. Lf eonvieted 
vither by the justice or jury, he has the right to an appeal 
to the cireuit court and there try his case de novo either 
hefore the judge or jury.” 

It was concluded that the procedure before justices of 
the peace in Indiana was distinguishable from the procedure 
condemned in Tumey v. Ohio, The Schelton Case was follow- 
od in Cole b. Wherly, 200 Ind. 461, 190 N. E. 56, and Harding 
1. Minos, 206 Ind. 061, 190 N. E. § 

‘Phe defendant in Hitt v. Slate, 149 Miss. 718, 115 So. 879, 
was convicted in the court of a justice of the peace in Mis- 

<ippi of a violation of the prohibition laws. He appealed 
to the civeuit court and thence to the supreme court, insisting, 
that the trial in the justice’s court was a denial of due pro- 
cess since the justice received no fees for acquittals and, 
therefore, his motion to quash the affidavit upon which he 
was tried should have been allowed. The court held that the 
conviction was valid. Tt was of the opinion that an allowance 
of S60 per year in lieu of fees in cases in which defendants 
were acquitted kept justices of the peace from having a 
pecuniary interest in criminal cases, although they did re- 
ceive fees in ease of conviction, However, the court held 
that, even if it were conceded that the procedure in the 
justice’s court would be objectionable if there were no pro- 
Vision for appeal, the fact that the defendant has a right upon 
appeal to a trial de novo saved the system from constitutional 
objections. 

Similarly, in State vc. Gonzales, 43 N. M, 498, 95 P. (2d) 
G73, the right to a trial de novo on appeal was held to preserve 
the constitutionality of criminal proceedings before a justice 
of the peace who was paid fees only in the event of convie- 
tion. ‘The Court said: 

Tf we gave no further latitude to appellant's claim of 
exvor than he does himself, viz: a denial of due process 
under the federal constitution, U. 8. C. A. Const, Amend. 
14, it would be a sufficient answer to say that whatever 
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the fact in regard to pecuniary interest of the justice of 

the peace in his costs, the appellant thereatter had a 

trial de novo before a District Judge free from this 

interest. This would meet the requirements of due 
process. In other words, the federal constitution does 
not afford a guaranty of due process twice in the same 
case any more than our constitution guarantees to [two] 
jury trials in the same case.” | 

In Hz Parte Lewis, 47 Okla. Cr. 72, 288 Pac. 354, the valid- 
ity of a sentence imposed by a justice of the peace in Okla- 
homa was assailed. The Court held that the sentence was 
valid and that procedure in the justice’s court was distin- 
guishable from that involved in the Tumey Case upon the 
ground inter alia that the right of appeal eliminated possible 
objections. The Court said: 

“In the Twmey case the defendant had no right or op- 

portunity for retrial, and his right to appeal was confined 

to questions of law presented by a bill of exceptions to 
the appelHate court. The question of whether there was 
any evidence upon which the conviction was based was 
particularly denied him. In the case at bar, the defen- 
dant had a right of appeal, first to the proper court of 
the county in which he was first tried, and thereafter to 
the criminal court of appeals to determine if he was 

legally convicted by competent evidence. Section 3000. 

921.” 

The defendant in Brooks v. Town of Potomac, 149 Va. 427. 
141 8. E. 249, was convicted of a traffic violation In a mayor’s 
court. The mayor received only half fees in case of acquittal, 
but the defendant had the right to appeal and secure a trial 
de novo in the circuit court. The Supreme Court of Appeals 
held that this procedure was according to due process of law, 
After discussing differences between conditions involved in 
the Tumey Case and those existing in Virginia, the Court 
said: 

“AS already appears, none of these conditions existed in 

the instant case. Brooks was sranted an appeal to the 


Mh 
cireuit court for the asking, where, after waiving a Wal 
by jury. his case was reheard de nero by an unbiased 
and disinterested judge, who weighed the evidence and 
applied the lnw to the facts, and rendered a decision in 
accordance therewith 
The Tumey case is not controlling here.” 
he Supreme Court of North Carolina in the ease of fn The 
Matter of Eldon Steele. 220 N. C. 685, which the petitioner 
seeks to have reviewed, veeognized the authority of Tumey 
>. Ohio. However, it was found that the facts of this ease and. 
{he procedure involved were so different from that condemn- 
cd in Ohio that the Tumey Case was not in point. Chief 
Justice Stacy said at p. G88 CR. 17): 
“The facts in the instant case are quite different from 
those appearing in the Tumey Case, supra. Here, the 
defendant, whithout any preliminary challenge, entered 
a plea of guilty, He did not demand a jury trial, as he 
might have done, C. S., 4627. Nor did he ask the justice 
of the peace to hold the balance ‘nice, clear and true’ be- 
tween him and the State, Even so, he still had the right 
to appeal to the Superior Court of the county. $v. 
Warren, 113 N. C,, 683, 18'S. E., 498. Had he entered a 
plea of not guilty, or if he did not feel justified in enter~ 
ing a plea of traverse, had he remained silent, he could 
have appealed from the judgment entered and the whole 
matter would have been heard in the Superior Court 
de novo. Sv. Koonce. 108 N. C 12S. B,, 1082, "In 
all cases of appeal,’ from the sentence of the justice to the 
Superior Court of the county. ‘the trial shall be anew 
Without prejudice from the former proceedings.’ C. 
4A, ‘Those facts take the present ease out of the doc- 
trine announced in the Tumey Case. supra, and the 
authorities so hold, Brooks v. Town of Potomac, 149 Va., 
17, 141 §. B., 249 Tari v. State, 117 Ohio St.. 481, 159 
N.E., 504,57 A. L. R,, 284, and cases cited.” 
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process. The writ of certiorari, therefore, should not be 
allowed. 
Respectfully submitted, 
Harry McMULLAN, 


Attorney General. 


T. W. BRUTON, 
Assistant Attorney General. 


GEORGE B. PATTON, 
Asssitant Attorney General. 


Counsel for State of North 
Carolina, Respondent. 
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APPENDIX 


CONSTITUTION OF NORTH CAROLINA, Article TV, 
ion 27 


The several justives of the peace shall have jurisdiction, 

under stich regulations as the General Assembly shall 

preseribe, of civil detions, founded on contract, wherein 

the sum demanded shall not exceed two hundred dollars, 

and wherein the title to real estate shall not be in con- 

tvoversy: and of all criminal matters arising within their 

junties where the punishment cannot exceed a fine of 
fifty dollars or imprisonment for thirty days And the 
General Assembly may give to the justices of the peace 
jurisdiction of other civil actions wherein the value of 
the property in controversy does not exceed fifty dollar 
When an issue of fact shall be joined before a justice, on 
demand of either party thereto he shall cause a jury of 
six men to be summoned, who shall try the same. ‘The 
party against whom the judgment shall be rendered in 
any civil action may appeal to the Superior Court from 
the same. In all cases of a eriminal nature the party 
against whom the judgement is given may appeal to the 
Superior Court, where the matter shall be heard anew. 
In all cases brought before a justice, he shall make a 
record of the proceedings, and file the same with the 
clerk of the Superior Court for his county.” 

N.C. CODE ANNOTATED (Michie, 1989), Section 4627: 
“TRIAL BY JURY, IF DEMANDED.—If either the 
compliinant or the aceused shall ask for it, the justice 
shall allow a trial by 
hefore justices of the peace.” 

N.C, CODE ANNOTATED (Michie, 1939), Section 4647; 
“APPEAL FROM JUSTICE, TRIAL DE NOVO—The 
neeused may appeal from the sentence of the justice to 
the superior court of the county, On such appeal being 
prayed, the justice shall recognize both the prosecutor 


jury, as is provided in civil actions 
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and the accused, and all the material witnesses, to appear 
at the next term of the court, in such sums as he shall 
think proper; and he may require the accused to give 
sureties for his appearance as aforesaid. In all cases of 
appeal, the trial shall be anew, without prejudice from 
the former proceedings. ” 
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IN THE 


SUPREME COURT OF THE UNITED STATES 


October Term, 1941 


No. 1118 


Petitioner, 


ELDON STE! 


vs. 


)F NORTH CAROLINA, Respondent 


PETITIONER IN REPLY TO BRIEF OF THE 
PETITION FOR WRIT OF 


ARGUMENT 
I 


FOR DETERMINING THE GUILT OR INNOCENCE OF 
IN COURTS OF JUSTICES OF THE 
y NoT A MOOT 
ER'S PLEA OF 


» that petitioner's plea of guilty makes the consti- 
tutionality of the procedure under which he is tried a moot 
ipposes that the statutes [set out in full in the 


question p1 


2 


Appendix of this brief] giving the Justices of the Peace of 
Richmond County a “direct, substantial pecuniary inter- 
est’! in convicting defendants do not deprive Justices of 
the Peace of jurisdiction to try criminal cases, for even the 
Supreme Court of North Carolina holds that jurisdiction 
ean not be conferred by consent? and that lack of jurisdic- 
tion can not be waived.* It also assumes that a plea of 
cuilty is a waiver of the constitutional right to be tried and 
centenced by a fair and impartial judge. Yet the Tenth 
Circuit Court of Appeals in the case of McCleary v. Huds- 
peth, 124 F (2d) 445 (Dec. 24, 1941) held that a plea of 
guilty is not a waiver of the right to counsel and that such 
plea and the judgment and sentence thereon are void and 
may be attacked by writ of habeas corpus. 

Though ordinarily a plea of guilty is a confession of 
guilt, that this is not always true is recognized by Walker 
v. Johnson, 312 U.S. 275, Smith v. O’Grady, 312 U.S. 329, 
McCleary v. Hudspeth, supra, and State v. Branner, 149 
N. C. 559, 561, 63 S. E. 169. In the Branner Case, it was 
said that a plea of guilty may be changed to a plea of not 
guilty in the discretion of the court, and this is still law in 
North Carolina. 

As a practical matter, the cheapest thing that a man 
charged with a crime in a court of a Justice of the Peace in 
Richmond County may do is to plead guilty. By pleading 
guilty, Eldon Steele saved having a witness fee charged 
against him in the instant case. (R. 8.) Every man who 
knows that a magistrate must convict so many head a 
month or go bankrupt’ will be tempted to plead ruilty, 
whether guilty or not, rather than to have to pay the addi- 
tional costs entailed by a trial or be put to the “delay, an- 


1Tumey v. Ohio, 273 U. S. 210, 47 S. Ct. 437, 67 L. ed. 969. 
2 MacRae & Co. v. Shaw, 220 N. C. 516, 17 S. E. (2d) 664. 
3 Miller v. Roberts, 212 N. C. 126, 193 S. E. 286. 


4 Note on In Re Steele, 220 N. C. 685, 18 S. E. (2d) 132, (the instant 
case) in 20 N. C. L. Rev. 304, 311. 


noyance and expense of an appeal." This fact alone should 
be enough te deprive the Justices of the Peace of Richmond 
County of jurisdiction to accept a plea of guilty in a crim- 
inal action. 

Finally, even if the plea of guilty be considered a eon- 
fession of guilt, the magistrate must still enter a judgment. 
Bot, if the prisoner is unable to pay the costs, the only way 
in which a magistrate is able to get any pay for his ser- 
vices is to sentence the defendant to jail to be assigned to 
work on the roads. N. C. Pub.-Loe. Laws of 1933, Chap, 
See. 2 (a). And under the provisions of the North 

39 (Michie), Sec. 3846 (25), no per- 


Carolina Code of 1 
son may be committed to the roads for a term of less than 
thirty days, Therefore, to be entitled to collect costs from 
the county for the trial of a defendant who is unable to 
pay the costs, the magistrate must give a sentence of at 
least thirty days. The offense for which Eldon Steele was 
sentenced carries a punishment of a fine of wot more than 
fifty dollars ($50.00), or imprisonment for not more than 
thirty days. N.C. Code of 1989 (Michie), See, 4457 (a) 
and 4458. Thus, in the instant case, the magistrate might 
have imposed a fine of from one cent (le) to fifty dollars 
($50.00) or imprisonment for from one day to thirty days. 
Since the petitioner was unable to pay a fine, or even the 
costs, the magistrate could receive compensation for the 
of petitioner oly by sentencing him to the maximum 
term of thirty days. Therefore, the magistrate had a “di- 
rect, substantial, pecuniary interest” in sentencing. peti- 
tioner to the maximum term provided by law. 

Under the provisions of See. 1481 of the N. C. Code of 
1989 (Michie), a magistrate in North Carolina may try 
only cases involving offenses the punishment for which 
does not exceed a fine of fifty dollars ($50.00) or imprison- 
ment for thirty days, The fact that the magistrate in the 


Williams e Brannen, 116 W. Va. 1, 178 8. B. 67. 
A Tumey Wi. Ohio, aupra 
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‘nstant case imposed the longest prison term in his power 
—-one just long enough to insure the collection of his fee 
from the County—and suspended it on condition that the 
defendant pay the costs without any fine, is rather conclu- 
sive proof that he imposed the maximum sentence only to 
‘nsure the collection of his fee. 


CONCLUSION 


The magistrate in the instant case had a “direct, sub- 
stantial, pecuniary interest’® not only in finding petitioner 
guilty, or having him plead guilty, but also in imposing 
upon him the maximum sentence allowed by law. Surely 
such a procedure deprived petitioner of his liberty without 
due process of law. 

Respectfully submitted, 


JULIUS C. SMITH, 
THOMAS L. PARSONS, 
GEORGE S. STEELE, JR., 


Counsel for Petitioner. 


ADDENDUM 


On page 15 of their briet eounsel for respondent say 
that “it did not appear that there was any right to a trial 
de novo on appeal from the Quarterly Court” in the case 
of Ex parte Baer, 20 Fed. 2nd 912 (Ky.), cited by peti- 
tioner in his original brief, ‘‘nor did it appear that there 
was a right to a trial de novo on appeal from the judgment 
complained of in Hx parte Hatem,” 38 Fed. 2nd 226 (Ohio). 
At least as to Kentucky, however, counsel for respondent 
are incorrect in this assumption for the statutes of Ken- 
tucky (Section 336 of the Criminal Code) provide, as to 
appeals from Quarterly Courts to Circuit Courts, that 


6 Tumey v. Ohio, supra. 
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“upon the appeal the case shall be tried anew as if no 
judgment had been rendered * * * *." In the limited time 
at our disposal we have been unable to ascertain what the 
statutes of Ohio provide as to trials de nove, but since it is 
well-nigh the universal custom to try anew eases appealed 
from inferior courts it is doubtless safe to assume that this 
is the procedure in Ohio. 


APPENDIX, 
North Carolina Public-Local Laws of 1983, Chapter 342: 


“AN ACT TO REGULATE THE COSTS IN CRIMINAL 
ACTIONS IN COURTS OF JUSTICES OF THE 
PEACE FOR RICHMOND COUNTY. 


“The General Assembly of North Carolina do enact: 


SECTION 1. That upon convietion of any person in a 
Justice of the Peace or Mayor's Court in Richmond Coun- 
ty there shall be taxed against the defendant the following 
costs and no mor 

“(a) A process fee of two dollars and fifty cents ($2.50) 

for the use and benefit of the officer making the arrests and 
serving all processes. 
(b) A fee of two dollars ($2.00) for the use and bene- 
fit of the trial justice or Mayor; Provided, that in cases of 
yemoval from one Justice to another the said amount shall 
be prorated between them. 

“(c) For each witness offered by the State, not to exceed 
two, fifty cents (50c), and for each witness subpoenaed 
by the defendant, a fee of fifty cents (50e). 

“(d) Jail fees at the rate fixed by the County Commis- 
sioners, but not to exceed the sum of seventy-five cents 
(75e) per d 

: (a) If the defendant is sentenced to jail to be 
assiyned to the roads for non-payment of the costs, the 
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County shall pay one-half the fees hereinbefore set fort h to 
the Mayor or Justice of the Peace and officer serving the 
processes ; Provided, that the County shall not be liable for 
or pay to any Justice of the Peace or Mayor a sum 1n excess 
of ten dollars ($10.00) per month for cases in which he 
has final jurisdiction. 

“(b) That upon appeal by the defendant from the jus- 
tice’s court or mayor’s court to a higher court, or if the 
defendant be bound over to any higher court for trial, such 
costs as hereinbefore provided shall be charged upon the 
warrant, :nd if paid shall accrue to the use and benefit 
of the persons entitled thereto, and if the defendant do not 
pay the costs, the County shall pay one-half the costs as- 
sessed by such Justice of the Peace or Mayor to the persons 
entitled to the same; Provided, that the county shall not be 
liable for witness and mileage fees of witnesses for the de- 
fendant. 

“Onc, 3. That if any Justice of the Peace or Mayor or 
other officer shall collect any fees other than set forth here- 
in or in excess of the sums set forth herein, he shall be 
guilty of a misdemeanor and fined or imprisoned in the 
discretion of the court. 

“Spc. 4. That all laws and clauses of laws in conflict 
herewith be and the same are hereby repealed. 


“Spc. 5. That this act shall be and remain in full force 
and effect from and after June first, nineteen hundred and 
thirty-three. 


“Ratified this the 18th day of April, A.D., 1933.” 
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North Carolina Public-Local Laws of 1935, Chapter 358: 


“AN ACT TO AMEND CHAPTER THREE HUNDRED 
FORTY-TWO OF PUBLIC-LOCAL LAWS OF ONE 
THOUSAND NINE HUNDRED AND THIRTY-THREE 
RELATING TO THE COST IN CRIMINAL ACTION, 
IN THE COURTS OF THE JUSTICE OF THE PEACE 
IN RICHMOND COUNTY. 


“The General Assembly of North Carolina do enact: 


‘SECTION 1, That Chapter three hundred and forty-two 
of Publie-Loeal Laws of one thousand nine hundred and 
thirty-three be and the same is hereby amended as follows: 


Strike out the proviso in subsection A of Section two and 
rt in lieu thereof the following ‘Provided, that the 
County shall not be liable for or pay to any Justice of the 
Peace or Mayor a sum in ext of five dollars per month 
for eases in which he has final jurisdiction: Provided fur- 
the County shall not be liable for nor pay to any 
sum in excess of fifteen dollars per 


ing officer 

“SEC, 
with the provisions of this act are hereby repealed. 

“SE This act shall be in full force and effect from 
and after its ratification. 

“Ratified this the 24th day of April, A.D., 1935.” 
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SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 1941 


No. 1119 


HENRY ALLEN HILL, PETITIONER, 
vs. 


THE STATE OF TEXAS 


ON WRIT OF CEWNORAME OTHE COURT OF CHIMTINAL APPEALS 
OF TILE STALE OF ENAS 


INDE 


Original — Print 


Reoord from Criminal Distriet Court No, 2, Dallas County, 


Teans no ae 1 
Nill of exeeption No. 4 1 
Caption eee 1 
Motion to quash indictment : : 1 
‘Testimony: of Janes O. Cherry ‘ ; 4 
0, W. Cox 5 6 
Herbert W. Whisenand x 
Charles T. Bracktns : 0 
GP. Porter : 10 
Charles A. Pippen un 
CR. Gragg : 12 

Henry Allen Hill. (omitted in printing), 
Fa Cobb . 13 
Robert Gregory ‘ 4 
Pearl Smith 18 
tion as to certain facts 18 
Order overruling motion to quash indictment... 19 
Order approving hill of exception No. : 19 
Proceedings in Court of Criminal Appeals of Texas 21 
Opinion, Krueger, J 2 
Opinion on tuotion for rehearing, Graves, J 31 


Cork's certificate (omitted in printing) 


Joon & Derwent (Tye), Panvrens, Wastiseros, D.C, Apu 10, He. 


[fols. 1-84] 


IN CRIMINAL DISTRICT COURT No. 2, DALLAS 
COUNTY, TEXAS, JANUARY TERM, A, D. 1941 


No. 6 


Tue Srave or Te: 


vs. 
Hesev Aves Hin 
Bill of Exception No. 1—Filed May 20, 1941 


Be I Remembered that at the time the above numbered 
and entitled cause was called for trial on the 20th day of 
Hannay’ ter the State had annomneed ready 

the defendant had annomeed read: 
ho timely presented his sworn motion to quash the ind 
nent in this cause as follows. 


[Title omitted] 


Moros ro Quast Ispiermet 


Now comes Henry Allen Hill in the above entitled and 
imubered cause, and excepts to the indietment herein upon 
the following grounds, to- 
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Comes now Henry Allen Tiill, the defendant in the above 
entitled and numbered eanse, and without waiving the above 
and f ing exceptions, but still insisting upon the same, 
nd excepts to the indictment herein upon the following 
punds, to-wit : 


(1) That the defendant is a negro and is not a member 
of the White Race, but is a member of the negro or Afriean 
Dallas County, Texas, at the tine 
returned the indictment herein against 
neled, and at said time personally demanded 
who had him in custody that he, the defend- 


of the office 
1119 


2 


ant, be given the opportunity to challenge the array ot sald 
erand jury upon the grounds that the Grand Jury comms- 
sjoners who selected said grand jurors denied this defend- 
ant due process of law as eu-ranteed to him under the 
[fol. 85] Fourteenth Amendment ot the Constitution of the 
United States of America by excluding trom said grand 
jury all negroes and all persons of the negro race, and was 
by ‘said officers denied such right. 


Wherefore, premises considered, this defendant prays 
the Court to quash the indictment herein for the above 
eood and sufficient reasons. 

3, 
) 

Without waiving the above and foregoing exceptions, 
but still insisting upon the same, now comes Henry Allen 
Hill, defendant herein, and excepts to the indictment herein 
upon the following erounds, to-wit: 


(1) Said Dallas County, Texas, the County in which the 
‘ndictment herein was returned, has a population of approxl 
mately 465,000 persons, of whom approximately 121,000 
are negroes and members of the negro race, a large number 
of whom are qualified voters and qualified to se-ve upon 
said grand juries; but; notwithstanding such facts, the 
erand jury which returned the indictment herein against 
the defendant was composed entirely and completely of 
members of the White race, and all members of the negro 
race were excluded from serving upon said grand jury. 


(2) Notwithstanding the large number of negroes now 
residing, and who have, for many years prior hereof, re- 
sided in the said Dallas County, and the large number of 
whom are, and who have for many years prior herrto been, 
qualified voters and qualified to serve upon grand juries, 
the grand jury commissioners of said County have tailed 
and refused to name any negroes or members of the negro 
race on any grand jury panel of Dallas County for such 
a lone period of time that the memory of no living man in 
(fol. 86] Dallas County runneth to the contrary. 


(3) Grand Jury Commissioners and other officers charged 
with the sacred duty of organizing and impanelling grand 
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J ars prior horeto 
ist the negroes and members of the 
ro race residing in said Dallas County by reason of their 
said race and exeluded them from said grand juries and 
denied said negroes and members of the negro race, inelud- 
the Fourteenth Amendment to the 
Constitution of the United States of America, 


d, this defendant prays 
li the indictment herein for the above and 
ISOs. 


Wherefore, premises consi¢ 
the Court to 
foregoing re 
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I this defendant has been denied the equal protec: 
tion of the huw niced to him by the Fourteenth Amend- 
mont of the Constitution of the United States, by Section 19 

rticl- 1 of the G stitution of the State of Texas, (Bill 
38 of the Code of Criminal P 


tomatic i for a ie 
sons of African descent from 
or in any event the number of negroes selected by the sai 


jury commissioners for service on the grand jury 
ny years prior to the indietment of the defendant 
lins been so neglibible as in itself to shiva and establis 
such unlawful discrimination, and that such discrimination 
particularly r iced in the selection of the grand 
this term of this Court in which the indictment 
7] against defendant was returned, by excluding all 
ed negroes 1s solely heeause of their race of 
and not beeanse such neo zens lacked the qualifi- 
cations preseribed for grand j in the State of Texas, 
by Article 339, of the Code of Criminal Procedure of Texas, 
Wherefore, premises considered, this defendant moyes 
and prays the Court to quash the indictment herein for 
ch and all of the above and foregoing reasons, and upon 
ch and all of the above foregoing grounds. 
Henry Allen Hill (Signed), Defendant; Doss Hardin 
(Signed), Attorney for defendant, 


sworn to by Heury Allen Hill. Jurat omitted in 
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[fol. 88] Be It Further Remembered That the following 
Z née ; . , . , , - . 
evidence was offered by the denfendant in support of said 
motion to quash the indictment as follows: 

rry, the first witness called by the defend- 


1 
James QO. CHE | 
testified as follows, to-wit: 


ant, having first been duly sworn, 
Direct examination. 


3y Mr. Doss Hardin: 


My name is James O. Cherry. I live in Dallas County. | 
have lived in Dallas County for about eighteen years. | 
am the same James O. Cherry who served on the Grand 
Jurv Commission which selected the Grand Jury which 
served in this county during the months of October, Novem- 
ber and December, 1940. 

The prpeedure we all used in selecting the Grand Jury 
was that we tried to select the best qualifeid men in Dallas 
County to serve on this Grand Jury. The procedure we 
used in selecting what we thought were the best qua-ified 
men to serve on the grand jury was, well; the Judge in- 
structed us, told us to use our judgment in selecting the 
best men for the Grand Jury, which we did. 

We arrived at our conclusion that those whom we did 
select were the best men available by the fact that we felt 
that the men we discussed were the best men available. 

I knew them personally. 

All the Grand Jurors, the Commissioners knew them all 
personally, the ones each one selected; | mean by that, the 
men I selected I knew them personally. 

All three of you Commissioners selected the ones each 
knew personally and they made up the Grand Jury. 

I do not know whether or not of my knowledge that they 
[fol. 89] were any negroes on that Grand Jury, but we dis- 
cussed that. 

Yes, we discussed about a negro being put on the grand 
jury. 

I did not select a negro in the Grand Jury, I did not know 
of one that was qualified. 

I did not make any inquiry as to hom many negroes in 
Dallas County who were qualified to serve as Grand Jurors. 

IT made no such investigation. 


samination. 


By Mr. Jimmie MaeNicoll: 


Judge Win pus our instructions in regard to select 
ing the Grand Jury. 

He did not at that time tell any of the Commissioners to 
vo on the Grand Jury. 
he did not. 

Tlis exact language was to get the best men in Dallas 
Comnty that you could. 
And, pnrstant to those instruetion-, 1 did that, 
And Lsay that it was diseussed among the Commission- 
ors abont the possibility of tinding a good negro to put on 
the Grand Jury. 
‘And if so happened that T personally, did not know a 
ified nowo that T thongh- would make a good grand 


‘Phat is right. Thon it was my conclusion, after studying 
the matter ever, that the white men, T knew perhaps would 
he hotter to serve then to get some unknown negro—some- 
one L did not knew. 

That is right. That never entered into it at all that any of 
the Commissioners hitrarily discriminate against the 
newro race in the selection of this grand jur 
[fol 90] uy prejudice againsy the 
negro 1 nission about the selection 
of the ¢ 


Re-direet examination, 


By Mr. Doss Hardin: 


Tn that diseussion 
Grand Jury, we did 
for not doing it—sel 


abont not selecting a negro on the 
know on one, that was our reason 
a negro, after that disenssion. 


Wherenpon the counsel for the State, Mr. MaeNicoll made 
the following ahjections 


By Mu, MaeNico 


to the form of that question ; he could 
k for the other Commi: 


ate his 
‘ioners. 


By the Court: 


You ean only answer for yourself, 
By Mr. Doss Hardin: (Continuemg examination) 


I thought I had explained that I did not personally know 


of one. . 
And I made no investigation to find one. 


Mr. O. W. Cox, called by the defendant, having first been 
duly sworn testified as follows, to-wit: 


Direct examination. 


By Mr. Doss Hardin: 


My naem is O. W. Cox, I live in Oak Cliff in Dallas County. 

I have lived in Dallas County for twenty years. 

I am the same O. W. Cox who served as one of the Grand 
Jury Commissioners to select the Grand Jury for October, 
November and December Term, of this county, L)40, 
[fol.91] The procedure we all used in selecting that grand 
jury was that we had a list we went over of different people’s 
names that we thought to be qualified for jurors. 

Just different people that we three Commissioners knew 
personally that would be qualified to serve as Grand Jurors. 

And that is the way I picked the Grand Jury. 

I did not have any negroes on that Grand Jury. 

I did not. I did not make any investigation as to whether 
there were any negroes in Dallas County qualified to serve 
on that Grand Jury. 

We discussed it. Personally I did not know of any my- 
self. I did not know of any personally. 

I made no investigation to find out if there were any that 
were qua-ified. I did not know of any and the pther men 
said they knew of none; It was discussed. 


Cross-examination. 


By Mr. Jimmie MacNicoll: 


Yes, I looked in the City Directory. 
We had a city directory and a telephone directory, 
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1, of course, having alived here twenty years or more, T 
know, in a casual 

Tide 
on this 

Had E know: of a qualified negro voter who p 
qualifications der the law to ser a grand juror T 
would have placed him on the grand jury had E believed 
he was qualified and considered him a good man eaprile 
of acting asa grand juryor, 

It so happened 1 did not know sneh a negro, 

All the colored people T know are laborers, you know,— 
doing thi like that. 

[fo } 1do not know which negro could read and write. 

Most of them that T know can't. 

No, sir. None of the commissioners, during the entire 
selection of this grand jury, ev press- any kind of 
character of prej wainst the negro race, 

And that was the reason—the reason T have given, that 
y was not selected ou this Grand Ju 
is correct, and not because of any 
one of the commissioners. 
onally, Ldo not harbor auy prejudice on earth against 
the negr 

That is correct, eithire with respect to placing them on 
the Grand Jury or as to giving them all of the rights they 
are entitled to under the law of Texas and the United 
States. 


‘imination 


T have nefey opened my month expressing any 
prejudice against the negro race, 
T have worked negroes; I understand them, 


Re-direet examination. 


By Mr, Doss Hardin: 


T stated that T knew of a number of negroes—I do not 
know whether those Tam acquainted with possess the neces- 
sary qualifications to serve ona Grand Jury. 

‘And I said that T made no investivation as to whether 
wy dlid or did not, 

‘The negroes T know 
at odd jobs, and so forth. 

1 do not know whether they paid their poll-tax or not, 
ar were frecholders or not. 


thi 


re just ordinary laborers, workers 


And as Grand Jury Commissioners, in selecting that 
trand Jury, I made no investigation to find out about pay- 
ing poll-tax and things like that. 

I made no investigation. 


[fol. 93] Re-cross-examination. 


By Mr. Jimmie MacNicoll: 


Yes. sir. We earried out in every detail the instruction 
7 ; . . 
given us by the Court to get the best men available without 
respect to race, color or creed. 


Mr. Herpert W. Wuisenann, called by the defendant, 
having first been duly sworn, testified as fol-ows, towit: 


Direct examination. 


By Mr. Doss Hardin: 


My name is H. W. Wisenant. I live in Dallas, and I 
have lived here since 1907. 

I was employed by the Federal Censew Bureau to help 
make up the census rolls for Dall-s County in 1940. 

The population of Dallas County in 1940 was 398,049. 

There was no break down of approximately how many 
colored people residing in Dallas County in this office; 
however, for working purposes I made an estimate. 


Whereupon the Co-nsel for the State, Mr. MacNicoll re- 
marked: 


By Mr. Jimmie MacNicoll: We object to any estimate, 
vour Honor. 
By the Court: Sustain it. 


My Mr. Doss Harding (continuing examination) : 


No, I do not know of my own knowledge hos many there 
are, merely an estimate. 

Yes, sir, just an estimate. 

Yes, sir, that estimate is my own opinion, 

Question: Well, what is that? 
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Wherenpon the Counsel for the State Mr, MacNicol 

remark 

[fol 94] By Mr, Jimmie MacNicoll: Aud we object to it. 
By the Court: [sustained the objection to that. 


Cuan. 


T. Braexrys, called by the defendant, having first 
been duly 


sworn, testified as follows, to-wit: 


D 


By Mr, Doss Hardin: 


My name is Charles Brackins, 

Tam a colored man, and have lived in Dallas County for 
about 54 years, and T live in Dallas Comty now. 

Tam ons (1 bonding business. 

Yes, L own some property in Dallas County. 

T have paid my poll-tax. 

T have not at any time, since I have lived in Dallas 
Comity, been called upon to serve on the grand jury. 

Question: Twill ask yon to state whether or not you 
< the necessary qualifications to serve on the grand 


MacNicoll: We object to that as calling for a 
1 on his part. 
By the Court: I sustain the objection, 


By Mr. Doss Hardin (continuing examination): 


No, sir, T have never beon called on to serve on the grand 


ry. 

[fol. 95] No, sir, Ido not know of any other colored man 
who has been called to serve on the grand jury in Dallas 
Connty. 


ximination. 


Dean Gauldin: 


‘las a petit juror lots of times. { 
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el for defends +, Hardin, re- 
Whereupon the Counsel for defendant, Mr. Ha 


marked: 


By Mr. Hardin: We object to that, your Honor. 


By the Court: Sustained. 
By Mr. Dean Gauldin: State the question again. 


G. F. Porter, called by the defendant, having first been 
duly sworn, testified as follows, to-wit: 


Direct examination. 
By Mr. Doss Hardin: 


My name is G. I’. Porter. 

I have lived for twenty-five years in Dallas County, and 
do at this time. 

I am a colored man. 

I know many people here. 

I own some property here in Dallas County. 

I own my residence here. 

I am 57 years old. 

Yes, I paid my poll tax for the year 1940. 

I don’t remember the number of years I have been paying 
my poll tax in Dallas County. 

I have owned property in Dallas County for about four 
years. 
[fol. 96] No, sir, I have never been valled to serve as a 
erand juror since living in Dallas County. 

/ Ido not know of any other colored people that have been 
' called to serve on the grand jury in Dallas County. \ 
| Question: Do you know, of your own knowledge, the 
| colored population of Dallas County? 


Whereupon the Counsel for the State, Mr. MaecNicoll, re- 
marked: 


By Mr. MacNicoll: Oh, we object to that your Honor, 
how would he know. 


By the Court: Unless you counted them—don’t euess 
at it. 


Answer of the Witness: I have looked at the U. S. 
Census. 
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Wherenpon the Counsel for the State, Mr. Ma 
marked: 

By Mr. MaeNicoll: We object to that. 

By the Court: Sustained. 


Cross-oxamination, 


By Mr, Jimmie MaeNicoll: 
T presume T know all the qualifi 


ions of a grand juror. 


Whereupon the Counsel for the defendant, Mr, Hardin, 


vermarked: 


By Mr. Hardin: We object to that; le says he had never 
boon called. 
[fol.97] By the Court: L don’t believ 
Sustain that. 


you can ask that; 


Cranes A. Preves, called by the defendant, having first 
been duly sworn, testified as follows, to-wit: 


Direct examination. 


By Mr, Doss Hardin: 
My name 


wv lived in Dallas Commty about 27 or 28 years. 
mW now serving as Assistant Distriet Attorney of Dallas 
County. 

Yes, during m, 
held public offi 

Well, Uhave been Criminal District Judge, and Assistant 
District Attorney two or three times. 

I have served this county as Criminal District Judge 
sixteen years. 

T served for sixteen y the Judge of this Court. 

Question: Now du y Crimi- 
nal District Judge in this County, do you know whether 
or not you ever had a negro on one of the grand juries? 


2 ov 


years in Dallas County T have 


Whereupon the Comisel for the State, Mr. MaeNicoll re- 
marked: 
By Mr. Mae’ 
By the Cour 


coll: We abject. 
newer. 


By Mr. Doss Hardin (continuing examination) : 
I never did. 
[fol. 98] Cross-examination. 
By Mr. Jimmie MacNicoll: 


T do not have anything to do, personally, with the selection 
of any grand jury. 

All I ever did was to give the Commissioners their in- 
struction- provided by law. 

Those instructions were—usually I took the statutes and 
read the qualifications; there are several qualification- a 
man must possess to become a grand juror; and | told 
them to get men that they knew personally, if they could, 
that possessed those qualifications, men with good moral 
character, not under indictment, not previously convicted 
of a felony, qualified voters who had paid their poll tax, 
to sit on the grand jury; those are some of the qualifications. 

During my entire tenure of office, I don’t know 1f I ever 
heard of any complaint or not about negroes being dis- 
criminated agasinst in this county, this is the first formal 
one. 

Question: Do you know of your own knowledge whether 
or not the negro has been discriminated against In that 
respect? 


Whereupon the Counsel for the defendant, Mr. Hardin, 
remarked. 


By Mr. Hardin: Object. 
By the Court: Sustained. 


C. R. Graces, called by tge defendant, having first been 
duly sworn, testified as follows, towit: 


Direct examination. 


By Mr. Doss Hardin: 


[fols. 99-107] My name is C. R. Grages. 

Tama colored man. 

I have hved in Dallas County about 25-vears and live 
here now. 
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T own property in Dallas County. 

T own five houses hore. 

Yes. T own five pieces of proper 

T have owned that property about 

T paid my poll tax during the year 

T do not know how lone E 
Dallas Conuty, a umber of 

Dur 
owner in this connty and pai 
called to serve as a grand juror. 

I do not recall of any other colored people that have 
been. 


[fol. 108] The witness, Ev Cons, called by the defendant, 
having first hoon duly sworn, testified as follows, to-wit: 


Direet examination, 
By Mr. Doss Unrdin: 


My name is Bd Cobb. Lam the Assessor and Collector 
ot Tesas for Dallas Count 
L have held that position since January Ist, 1985. 
Yes, I know, of my own knowledge, the approximate 
number of poll i las County last year, 1940. 
T do not definitely know of my own knowledge how many 
colored people paid poll-taxes in 1940. 


Wherenpon Counsel for State, Mr, MacNicol, remarked: 
By Mr. MaeNicoll: Then we object to any testimony on 
it, 


marked : 


Wherenpon the Court 
By the Court: Go ahead, 
{fol. 109] By Mr, Hardin (coutinuing examination) + 


T have not checked, you know, definitely. 

I do not know definitely the exact number bow many 
White people paid their poll-tax for last year,—just about. 

L know just about the mumber of white—nround 58,000, 
about 8,000 colored, 
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Cross-examination. 


By Mr. Jimmie MaeNicoll: 


Question: You don’t know, or do you, how ma-y qualified 


negroes there are in Dallas County to serve on the grand 


jury? 
Whereupon Mr. Hardin remarked: 


By Mr. Doss Hardin: We object to that, calls tor a con- 
slusion. 


Whereupon Mr. MaeNicoll remarked: 
By Mr. MaeNicoll: Task him if he knows, 
Whereupon the Court remarked: 
By the Court: If he knows he may state. 
By Mr. MacNicoll (continuing examination) : 


Answer: The only thing I know is the approximate num- 
ber who have poll tax receipts. 

Question: But you don’t know how many can read and 
write, or how amny are women,—you don’t know that? 

Answer: No. 


The witness, Roperr Greaory, called by the detendant, 
having first been duly sworn, testified as follows, to-wit: 


Direct examination. 


By Mr. Doss Hardin: 
Ny name is Robert Gregory. 
[fol. 110] Whereupon Mr. Joe Cunningham remarked: 


By Mr. Joe Cunningham: Your Honor, this witness has 
been in the Courtroom and the witnesses are under the rule. 
May I take him on voir dire? 


Whereupon the Court remarked: 


By the Court: Go ahead. 


16 


Voir dire examination: 


By Mr. Joe Cunningham: 


My name is Robert Gregory. 
Thave been in the Courtroom about ton minutes. 
T heard the testimony of some of these witnesses. 


Whereupon Mr. J 


Cunningham verniarked: 


By Mr. Joo Cunningham: We will object to any testi- 

mony by this witness. 
Whereupon the Court ren 
By the Court: Who did yon he 
Tbelieve Lheard Mr. Gr 

mau. TL heard the man sa 


es, Judge Pippen. 
Mr. Cobb. 


. That was the colored 
istant Distriet At- 
and the County Tax 


Whereupon the Court again remarked: 


By the Court: Overruled the objection; go ahead. 
Direct examination (Cont'd). 


By Mr. Doss Hardin: 


Mr name is Robert Gregor 
live at 2417 Allen, 

Here in Dallas, I am employed by the Dallas Express. 

‘Phat isa colored newspaper published. 

It is made up here; it is a part of a newspaper chain, 
it is published in Houston, 

T have heen employed there about 4 months. 

During that 4-months time T have had oveasion to make a 
[fol. 111] survey of the colored population of Dallas County 
as near as we possibly could. 

We have had an intens 
cireulation eampaign on. 


advertising compaign and 


Whereupon Mr. Cunningham remarked: 


By Mr. Cunningham: Obj 


no evidence. 


ct you honor, that would be 


Whereupon the Court remarked: 


By the Court: Overruled you so far, 
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By Mr. Hardin (continuing examination) : 
I have made a survey in greater Dallas, I think as to the 
: . . . : 4 - 
population of the colored people residing in Dallas County. 
Whereupon the Court remarked: 
Bv the Court: Answer the last question; he asked you 
if vou had made any actual survey? 
By Mr. Hardin (continuing examination) : 
I made a survey, personally, as to the approximate 
colored population of Dallas County. 
Question: What did you find the colored population in 
Dallas County to be? 
Whereupon the Court remarked: 


By the Court: You are not going by what someone re- 
ported to you now, but what you know of your own knowl- 
edge, the ones you counted or saw and talked to, but not 
what you found out from what someone told you or what 
you suppose. 

Answer: From what I know of my own knowledge there 
— about 55,000 negroes in Dallas. 


Cross-examination. 


By Mr. Jimmie MacNiecoll: 

Question: That is Just a guess on your part isn’t it? 
[fol.112] Answer: No, it isn’t; I contacted the Chamber 
of Commerce. 

Whereupon Mr. MacNicoll remarked: 

By Mr. MacNicoll: Now, your Honor, we object to wha 
the Chamber of Commerce may have told him. 

Whereupon the Court remarked: 


By the Court: Sustain it. Did you count those peopl 
yourself? 


Muestion: No, | could not do that. 


. By the Court: Now, that’s what I told you not to answer: 
if your survey is just based on what people told you, it 
that iw what your answer is based on, that 55,000 IT wil 
strike it out, but if you know you may state. | 


7 
Answer 
know ¢ 


All the knowledge T have—no one seems to 
nitely. 

By the Court: Where did you get your information? 
Answ From the Chamber of Commerce. 

By the Court: Strike that testimony out, 


Redirect examination. 


By My 
I solicit subscriptions to the Dallas Express. 
Loontact people every day in doing that. 

‘Phe city civeutation in Dallas is 


Doss Hardin: 


Whereupon Mr, MacNicol remarked: 


My Mr. MacNicol: Unless he shows that he knows, we 
object. 


Whereupon the Court remarked: 


y the Conrt: Are you talking about general cireulation; 
{hat gous to white peolpe, japanese, chinamen or what? 
1 real the purpose of the cireulution of that 
paper—tet’s get to that first. 


By Mr, Doss Hardin (continuing examination) : 


In soliciting subseriptions to the Dallas Express 
colored people and ask them to subseribe to the 
. And T have been doing that for four month 

Yes, contact them every day, along with the rest of the 
members of the staff; there are six of us. 

What I say I my opinion on that there are 55,000. 
volored people in Dallas County,—it is based on the knowl- 
cdye | have sained through my work on this paper. 


R 


examination, 


By Mr. Jimmie MacNicol: 


in my estimate T am talking about women and 
and everybody. 
im talking about all of them, including babies. 
., that—correet,—the population, 

No, I don't know the number as to the men who are 
qualified voters, ones who can read and write. 
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The witness, Mrs. PEARL Smiru, called by the defendant, 
having first been duly sworn, testified as follows, towlt: 


Direct examination. 


By Mr. Doss Hardin: 


My name is Pearl Smith. 

It is Mrs. Pearl Smith. 

T hold an official position in Dallas County. 

District Clerk. 

T have been District Clerk since January Ist, 1939. 

No, we haven’t issued any citations for negroes to serve 
on the grand jury of this county that I know of. 

I wouldn’t know. 

No, I wouldn’t know if I had of not, I couldn’t tell by the 
name. 
[fol.114] Yes, sir, all I know them is the names. 

That is correct, if there have been any negroes on the 
erand jury I don’t know it. 


Cross-examination. 


By Mr. Jimmie MacNicoll: 

Yes, | could have known. 

Yes, sir, I go strickly according to the names of the 
men. 

By Mr. Doss Hardin: That is all the evidence we have 
to present on this motion, your Honor. 

Whereupon Mr. Gauldin remarked: 

By the Mr. Gauldin: We have a stipulation you- Honor 
for the record. 

Whereupon the Court remarked: 

By the Court: Dictate it to the Reporter. 

Whereupon Mr. Gauldin dictated the following stipula- 
tion: 

STIPULATION 

By Mr. Gauldin: It is admitted by the attorneys repre- 
senting the State of Texas and Counsel represneting the 
defendant, that the Grand Jury which indicted this de- 
fendant for the offense charged therein was impaneled on 


19 


the first Monday of October, 1940, and that the date the al 
leged offense was committed was the firs- day of December, 
1940, some sixty days after the im-aneling of the 
Grand Jnvy, and that the indictment against this de 
in this ease was returned into this Court on December 3rd, 
1940, 


Onpen OverrvtixG Mortos to Quasi Ispierment 


And, the Court overruled defendant's said motion, re- 
fnsing to quash said indictment and forced the defendant 
to trial at said time, and to which action abd ruling of the 
court the defendant then and there duly excepted and 
presentes this his Bill of Exception No. 1 ans asks that 
I 115-118] same be approved as true, signed and filed 
as a part of the record of this ease. 

(Signed) Doss Hardin, Attorney for defendant. 


[File endorsement omitted. ] 


(fol. 119] Is Cnistrsat Distrror Court Ni 
County, Texas 


Dauias 


Onven Aprroy Bit or Excertios No, 1 


The defendant upon this Motion to Quash the indietment 
offered three negroe witnesses, to wit: Charles T. Brackins, 
G.F. Porter and C. R. Graggs, and each of these witnesses 
testified that th owned real estate in Dallas County, 
‘as, aud had paid their poll tax for the year 1940, 
that is all with reference to their qualifications as grand 
jurors. The defendant offered no proof whatever showing 
that these witnesses possessed the other qualifications for 
grand jurors as required by statute; that is, that the; 

ile to read and write; that they had not been convicted 
[fol. 120] of a felony or under any other legal accusation 
Yor theft or any felon: that they were sane and of good 
moral character. Neither did the defendant offer any proof 
‘se qualifications with reference to any other 
idents of Dallas County, Texas. 
The Court's attention is called to the testimony o 
who is the 


showing th 
ne 


M 
Assessor and Collector of Taxes for 
wherein he stated that he did not 
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know of his own knowledge how many colored people paid 
poll taxes 1 Dallas County in 1940, and that he had not 
checked definitely and made an estimate that about eight 
thousand colored people paid their poll taxes in Dallas 
County for the year 1940, and in addition to approximating 
the number of negroes who paid poll taxes in Dallas County 
for the vear 1940 the witness stated that he did not know 
how manv of those who paid foll taxes for the vear 1940 
eould read and write or how many were women. This wit- 
ness was not asked, neither did he state in his testimony how 
many of the colored race who paid poll taxes for 1940 were 
sane and of good moral character; how many were under 
‘ndictment or how many had been eonvicted of felonies. 

The witness, Robert Gregory, colored, was of the opinion 
that there were around fifty-five thousand colored people 
in Dallas County, Texas, but this opinion was based on 
hearsay and on what contacts he had had with the Chamber 
of Commerce and with the six men working on the paper 
with which he was connected. 

In the Court’s opinion, the testimony offered both as to 
the number of colored people residing within Dallas County 
and the number who had paid their poll taxes was indefinite 
[fols. 121-292] and uncertain and based upon opinion and 
estimation. 

Taking into consideration the testimony of the three 
Grand Jury Commissioners and all the other testimony 
offered on this Motion, the trial court was of the opinion 
that to grant said Motion the Court would have to assume 
the unproven qualifications of the negroe witnesses offered 
and of other colored residents of this county, as well as the 
number of colored residents of Dallas County, and the 
Court did not feel like he should assume these facts. 

This Bill of Exception was presented to the Court on 
April 29th, 1941, but inasmuch as the death penalty was 
assessed in this ease the Bill is being approved and ordered 
filed. 

With the above explanation and qualifications, the De- 
fendant’s Bill of Exception No. 1 is approved and ordered 
filed this the 20th day of May, 1941. 

(Signed) Henry King, Judge, Criminal District 
Court, No. 2, Dallas County, Texas, 


[fol 293] Is Coury or Ciutat, Arrrats or Texas 


i890 


Huwny A 


ex Mut, Appellant, 
v. 
Tum Stamm ov Texas, Appellee 


Appeal from Dallas County 


los October 


The conviction is for the offense of rape. The punishment 
is death. 

The record shows that on Saturday night, November 30, 
1940, the pros trix and John S. Sanders were out riding 
in an antomobile; that when they reached an underpass 
between Parkland Hospital and the football stadium in the 
City of Dallas they had to slow down the speed of their 
car to about i iuiles per hour; that appellant jumped 
on the ruming board of their ¢ opened the door, hit 
Mr. Sanders on the head, je switch key out of the 
car and told Sanders that if he did not let him have the 
wirl he would blow his brains out. Mr, Sanders jumped 
from the ear and ran around to the side thereof, where 
appellant was and a fight ensued. Appellant hit Sanders 
on the head with k, knocked him down and then 
caught the prose s and began to pull off her clothes. 
Sunders again came to the woman's reseue but appellant 
again knocked down with the rock, and while Sanders 
was lying on the gvound unconscions, appellant jerked her 
clothes off until she was almost nude, He then knocked 
down and by force had sexual intereourse with her. 
all this time she was screaming for help and 
with her assailant to prevent him from accom- 
s purpose, but without avail About the time 
ppellant had accomplished his purpose, Mr, and M 
is, and Mr. and Mrs. Gardner came along in an 
automobile. and hearing what was going on, they 
stopped and got out of their car to render whatever 
stance they could. Appellant hesitated for a moment 
and then left, but during the st Je Sanders had torn a 
1 from appellaut’s coat which contained his discharge 
} from the penitentiary. Appellant was arrested the next 


assussi 


ai 
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day just before noon and carried to the City Hall where 
he was ‘dentified by both Sanders and the prosecutrix. He 
made a voluntary confession admitting the assault but deny- 
ing that he sueeeeded in raping the prosecutrix. 

‘fol. 994] Appellant contends that the court, in the trial 
of the ease, committed seven errors, each of which requires 
a reversal of the judgment. We will consider and dispose 
of them in the order in which they are presented. 

His first contention is that the court erred in declining 
to sustain his motion to quash the indictment based on 
the ground of alleged race discrimination in the selection 
of the grand jury. It is averred in his motion that he was 
of African descent and belonged to the negro race; that 
the jury commissioners, in the selection of grand jurors, 
deliberately and designedly discriminated against the mem- 
bers of his race in that they intentionally declined to select 
any negroes as members of the erand jury which returned 
the indictment against him. When his motion was pre- 
sented the State contested the same and the court heard 
evidence on the subject. Mr. James O. Cherry, one of the 
jury commissioners who selected the erand jury, testified 
in substance as follows: 


‘Tn selecting the Grand Jury we selected what we thought 
were the best qualified men to serve. We discussed the 
best men available. I knew part of the Grand Jurors and 
the other Commissioners knew part of them and each one 
selected the men they knew personally to make up the 
Grand Jury. We did not select a negro. I did not know 
of one that was qualified. I made no investigation or in- 
quiry as to whether there was a negro in Dallas County 
qualified to serve. The Judge gave us the instructions in 
regards to selecting the Grand Jury, but did not tell us to 
select a negro. We discussed the selection of a negro on 
the Grand Jury, but I didn’t know a negro, personally, 
who was qualified. We did not arbitrarily discriminate 
against the negro race, and no one expressed any prejudice 
against the negro race in selecting the Grand Jury.”’ 


Mr. O. W. Cox, another jury commissioner, testified in 
substance the same as did Mr. Cherry. He said they 
earried out the instructions of the court to get the best 


men available without respect to race, color or creed. 


23 


Mr. HL. W. Whisenant testified that he assisted in making 
up the census rolls for Dallas County for the year 1940; that 
the approsimate population for the County 398,040. 
(fol. 295] Charles T. Brackins, a negro, testified that he 
was engaged in the insurance and bonding business; that he 
owned property in Dallas County and paid his poll Tax; 
that he had never been called upon to serve on a grand jury 
nor did he know of any negro who had ever been called. 
CR. Grages, another newro, testified in substanee as did 
Brackins. 

Charles A. Pippen, testified that he had lived in Dallas 

3 years; that he is now serving as Assi 
that he had served as Judge of the 
mrt of Dallas Conuty for a period of 
md jus 


sixteen year 
that he alw 
that there are certain qualifications a inan must pos 
become a grand juror; that is, he must be am: ood 
amoral character, not under indictment, not previously con- 
victed of a felony, must be a qualified voter, ete. 

Appellant testified in substance that he was arrested for 
the offense of rape on December 1, 1940; that he requested 
the officers to let him go before the grand jury and talk to 
the grand jury commissioners about putting a negro on the 

uid jury; that he could read and write and said that the 
averments in his motion were true, He testified that he did 
not know whether or not he was in jail when the grand 
was empaneled; that he did not Know when the grand 

was sworn in; that he asked the officers to take him be- 
the grand jury when they were bringing him from the 
he made no request to be taken before the 
fter he was transferred from the city hall to 


£ ancl 


The Assessor & Collector of Taxes for Dallas County testi- 

fied that 58,000 white people and 8,000 negroes paid poll 
1 said county 

Robert Gr 


iployed by the Dullas Express 
(a colored newspaper), testified that he had heen in Dallas 
four months during which time he made a sur of the 
colored population of Dallas County; that it was his opinion 

it th we 000 negroes, including men, women and 
dren. Hows he did not know how many men could 
how many were qualified to serve as 
] grand jurors, 
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Mrs. Pearl Smith, District Clerk of Dallas County, one 
fied that she had held that position since January 1, ; = 
that she had never issued any summons for negroes to serve 
on the grand jury in the county so far as she knew. 

It was admitted by the attorneys for the State and the 
Defendant that the erand jury which indicted appellant 
was empaneled on the first Monday in ( yetober, 1940, for a 
period of three months and that the offense was committed 
something like sixty days after the grand jury had been in 
session. Consequently the grand jury was in session at the 
time this offense was committed by the appellant. 

Article 339, C. C. P., provides as follows: 


‘‘No person shall be selected or serve as a grand juror 
who does not possess the following qualifications : 


1. He must be a citizen of the State, and of the county in 
which he is to serve, and qualified under the Constitution 
and laws to vote in said county; but, whenever it shall be 
made to appear to the court that the requisite number of 
jurors who have paid their poll taxes eannot be found within 
the county, the court shall not regard the payment of poll 
taxes as a qualification for service as a juror. 


9 He must be a freeholder within the State, or a house- 
holder within the County. 


2 He must be of sound mind and good moral character. 
4. He must be able to read and write. 
5. He must not have been convicted of any felony. 


6. He must not be under indictment or other legal accusa- 
tion for theft or of any felony.’’ 


These mandatory provisions of the statute, which are not 
deemed to be unfair, must be observed by the jury commis- 
sion in the selection of the prospective grand jurors, and 
unless a person possesses the required qualifications he is 
not a competent and qualified grand juror. 

In filing his motion to quash the indictment, appellant as- 
sumed the burden of sustaiming his allegations by proof. 
He attempted to do so by showing certain facts from which, 
as he claims, such a conclusion could be reasonably drawn. 
He showed that 58,000 white persons and 8,000 neeroes paid 
[fol. 297] poll taxes in Dallas County, but the record is 
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silent as to how m 


f them were male and how many were 
female persons; nor is it shown how many of these male 
rsons conld read and write; uor how many of thom were 
holders in the state or house-holders in the county. 
Appellant called two of the jury commissioners as witnesses, 
hh of whom denied any intention oxelnding negroes 
and ju Both nd that each jury 
commissioner selected men from his community who \ 
considered best suited and qualified to render the ser 
imposed upon grand jurors by law. Moreover, it was a 
that the grand jury had heen empaneled while appel 
1 sentence in the penitentiary and ay 
initely sixty days before he committed the 
Hence, there could not have been any formed d 
corted action on the part of the jury commissio 
eriminate against hin 
The trial court patiently heard all the testimony relative 
to the question presented and decided it adversely to the 
appelkint's contention, We do not feel that under the evi- 
dey Iduced upon the hearing thereof that we would be 
uthorized or justified in setting aside the conclusion 
hed hy the court on the facts as presented by the record, 
jnestion lieve presented has {requently been before this 
Se sy ~ State, 41S. W. (2d) 634; Seals v. 
‘ i 150 8. W. (2d) 
‘The Supreme Court 
ssed upon the question in several 
' hack as Thomas y. State of Texas, 
Martin y. State, 200 U.S. 316, 
ases since that time. See also Mamaux v. 
264 Ped. Rep, 816; Beckett v. United States, 
+ Ruthenbe United States, 245 U. 


or con 
rs to dis. 


Tt appears that some members of the B 
have, from some sour 


r of this State 
, sathered the impression that when 
1 vrand jury composed wholly of 
ut proof to show race discrimination 
riless of any proof that any member of such race pos- 
sed the required statutory qualifications for grand jury 
[fol. 298] service and consequently, he is entitled to have 

indictment quashed, If that contention should he sus- 
. notwithstanding that negroes are citizens of the 
Vnited States of America, then every person of Malian, 
Spanish, Russian, Mexican or German descent or any other 


© men, it is suflie 
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race, although citizens of the United States, would have the 
same right and privilege. If we should so hold, then a pa ty 
belonging to either of the races mentioned, who eonmunitted 
an offense against the laws of this state, could not legally 
he indicted by a grand jury until at some subsequent term 
of court a erand jury could be drawn and empaneled upon 
which was some member of his race. Such a holding would 
not only tend to delay the trial of criminal cases but abro- 
oate the constitutional provision euaranteeing to one ac- 
cused of crime a speedy public trial. Whether or not race 
discrimination Was practiced by a jury eommission in the 
selection of prospective erand jurors 1s an issue of fact 
and must be established by the testimony with some degree 
of certainty to overcome the prevailing presumption that 
officers in the discharge of their official duties complied 
with the law. That jury commissioners are officers of the 
court within the purview of the law seems not even to be 
the subject of debate. The controlling question is not 
whether a member of the negro race should have been 
selected and empaneled as a member of the grand jury 
which indicted appellant, but whether the absence of a 
member of the negro race upon the grand jury resulted 
alone by reason of any race discrimination having been 
practiced against members of that race because of the fact 
that they were negroes. Having reached the conclusion 
that no such discrimination is here shown, his eontention 
+s overruled. We have written quite at length on this sub- 
ject in the case of King v. State, loz S. W. (2d) 342, where 
we have definitely and clearly expressed our opinion on 
the subject under consideration, and without reiterating 
our conclusions here we deem it sufficient to refer to that 
case. 

Appellant next complains of the following remarks by the 
District Attorney in his opening argument to the jury: 


‘‘T say to you, gentlemen, that a snake crawls on his own 
belly but these human vultures crawl on the bellies of our 
helpless and defenseless women.”’ 


[fol. 299] Appellant objected to the remark on the ground 
that it constituted unsworn testimony; that the same was 
not warranted by the facts and was highly inflammatory 
and prejudicial. This bill is qualified by the court who 
states in his qualification that he sustained appellant’s ob- 
jection and instructed the jury to disregard the same. Ap- 
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pellant contends, however, that notwithstanding the court 
instruction, the remark was of such a prejudicial natuy 
that it could not be effectively withdrawn and erased from 
the minds of the jury. We are not in aecord with appol 

W's contention. Tn the first place, it is common know! 
edge that a snake erawls on his belly; and it is also con: 
‘only known that men who, by force, overcome the resist 
f helpless women and commit rape, crawl on the 
bellies of sueh w Henee, the argument was not, in 

ur opinion, the giving of unsworn testimony but a reason 
ble deduetion from facts commonly known, See Fowler 

e, 118 Tex. Cr. R. 424. 

f Exception No. 3 appellant complains of the 

k by the Assistant Distriet Attorney: 

I submit you to check his motive (meaning the District 
Attorney of Dallas County) against those of the man who 
sits by tha referring to defendant’s counsel) with 
his money ing in his pockets that he had been paid 
to defend 


Appellant objected to the argument on the #vound that 
it was giving unsworn testimony, was prejudicial and was 
not supported by the record. "In his qualifieation of the 
bill the court states that counsel for defendant in his aren 
ment to the jury s Inspector of 
Detoctive claiming: that 
he (the Distriet srosign waa trying (0 oatablish a re00rd 
by giving defendant the death penalt counsel ob- 
jected to the nse of the words Assistant Distriet 
‘Mtorey relative to money in his pockets’; 
that the court promptly sustained the objection and would 
have instructed the jury not to consider said remarks had 
such a request been made, It seems from the qualifieation 
of the bill, which appellant accepted, that the. remarks 
wer appellant's counsel by attributing selfish 


‘uotives to the Distriet Attorney in the prosceution of the 
Lor 


Appellant cannot complain of 
10] invited by the conduet of 
tate, 92 Tex, Cr. R. 506; Sinclair y. SI 
40), and eases there cited, See also I 
Cr R100, The ease of Gatlin v, 
1) 431, 0 which appellant cites us, was affirmed by 
this court and does not sustain his contention of y ible 
error 


euinont prove 
ousel 
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Bill of Exception No. 4 complains of the following re- 
marks by the District Attorney ‘n his argument to the jury: 


‘Took into the past record of defendant and determine 
whether he 1s a liar ora truthful witness.’’ 


No ground of objection is stated in the Bill. Hence we are 
unable to determine upon what ground he objected. We 
think that the argument was not improper in view of the 
fact that appellant, who testified in his own behalf, denied 
the act of rape, but admitted that he had theretofore been 
convicted twice of automobile theft. This testimony was 
admissible for the purpose of affecting his credibility as a 
witness. Consequently, the remark complained of was justi- 
fied by the record. 

In 45 Tex. Jur., p. 113, see, 201, it is said: 


‘Bor the purpose of discrediting the witness, on cross- 
examination he may be questioned to elicit the fact that 
he has been legally charged with, indicted for, or convicted 
of a felony or any offense ‘involving moral turpitude; and 
the witness may be compelled to answer such questions.’ 


See Wright v. State, 103 Tex. Cr. R. 534; Minor v. State, 
105 Tex. Cr. R. 189. 

Bills of Exception Nos. 5 and 6 complain of certain argu- 
ment made by the District Attorney. Bach bill is qualified 
by the court and the qualification clearly shows that the 
areument complained of was invited by appellant’s counsel. 
It appears to us that appellant’s counsel was of the opinion 
that he could taunt the District Attorney and that he would 
have to sit there with his mouth closed and hands crossed 
and not make any reply. 

By Bill of Exception No. 7 appellant complains of the 
following question propounded to him on cross-examination 
by the District Attorney ; 


‘You were headed for the thickets because you knew that 
you had raped a white woman, didn’t you, Huill?’’ 


There was testimony by a number of witnesses that when 
[fol. 301] Mr. and Mrs. Kearns and Mr. and Mrs. Gardner 
stopped their car at the scene of the offense, appellant 
hesitated for a moment and then ran up the hill into the 
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brush. Hence, the question was le 
tion. 

Appellant also complains of 
ruling his motion for a new t 
the jury rende 
returned by the j 


imate cross-examina- 


the court's action in ov 
al based on the wround that 
srdiet in that the 
only el of the jurors 
and not a unanimoe Il twelve of the jurors who 
constituted the jury. on the 
mestion pre . Ht appears from the record that when 
the jur: verdict, they f voted 
on the question of appel The result of this yote 
showed that all of the jurors voted “enilty’. Th 
voted on the penalty and the result showed that ¢ 
for death, two for and two for 9) years’ imprisonment, 
Then, the morning, after some further discussion of 
the ev! nother vote was taken and the result of this 
vote showed ten for the death penalty and two for 99 years. 
After further discussion among themselves, they took 
another ballot whieh showed eleven for the death penalt; 
and one for 99 years? nement in the penitentiary. Mr. 
Shelley, one of the jurors, did not believe that the panties 
offered in evidence were those worn by the prosecutrix; that 
he thought they were too small for a woman of her size. 
Mr. Dawson, one of the jurors, took off his trunks and 
compared them with the size of the garment which the girl 
was supposed to have worn at the time of the assault. After 
the garment was examined and compared, Mr. Shelley did 
not indicate that he declined to impose the death penalty. 
They then took another vote. Each Juror wrote on a slip 
of paper the penzlty he wanted imposed on the defendant 
and dropped it into a hat. ‘These ballots were then eau- 
vassed and the result showed that each juror voted for the 
th penalty, The verdict was accordingly written and 
ied hy the foreman, Juror Shelley testified that on the 
question of guilt he voted ilty’? but he did not believe 
that the punishment should exceed five years’ confinement 
in the penitentiary; that they discussed the case until after 
twelve o’¢lock and then retired for the night without having 
urvived at a verdiet; that some of the jurors remarked that 
[fol they would stay th from then on if he did not 
agree With them, Ie further testified that he told the 
jurors that they would have to take the responsibility on 
themselves; that he did not write “death’? on a piece of 
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paper and hand it to the foreman. He claims that he never 
voted for the death penalty. However, this was denied 
hy the other members ot the jury. He claimed further that 
when they came into the court room with the verdict and 
took their seats in the jury box and after the verdict had 
been read, the court inquired of each juror if that was his 
verdict: that he (Shelley) did not say anything or nod his 
head. He did not protest or advise the court that it was not 
his verdict. Every other juror testified that Shelley did vote 
for the death penalty. We are not favorably impressed 
with appellant’s contention. A juror cannot impeach his 
verdict by subsequently repudiating his act; nor will he, 
under the circumstances here disclosed, be permitted there- 
after to say that it was not his verdict when, after being 
asked if that was his verdict, he did not by word or sign 
indicate otherwise. 

In the case of Weatherford v. State, 31 Tex. Cr. R. 950, 
this court, speaking through Judge Simkins, said: 


“Tpon grounds of public policy, courts have almost uni- 
versally agreed upon the rule, that no affidavit, deposition, 
or other sworn statement of a juror, will be received to 
impeach a verdict, or to explain it, or to show on what 
erounds it was rendered and the wisdom of the rule needs 
no argument to support it.” 


This rule has been re-affirmed in the following cases: 
Bacon v. State, 61 Tex. Cr. R. 206; Gonzales v. State, 9U 
Tex. Cr. R. 238. Moreover, the evidence relative to the 
question here presented raised a controverted issue which 
the court decided adversely to appellant. 

Finding no reversible error in the record, the judgment 
of the trial court is affirmed. 

Krueger, Judge. 


(Delivered Oct. 22, 1941.) 


The foregoing opinion of the Commission of Appeals has 
been examined by the Judges of the Court of Criminal 
Appeals and approved by the Court. 
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erates 
whieh are 


Appellant in his motion, in the main, merely 
the contentions originally presented herein 
treated in the original opinion. However, he is meh exer- 
cised relative to thi ement therein that if followed out to 
its neeessary conclusion as to the presence on the grand jury 
of a person of the same nationality that of appellant, 
that sueh a practice wonld result in endless confusion, aud 
oftentimes in a discrimination against the State and in 
Javor of the appellant. He lassifies the nation- 
alities that inhabit these s under the color line 
into red, yellow, black and white, 
that these hroad distinction- of eolc 
subdivisions within themselves that are inimi 
other, not only in their habits and characteristies nt in 
their ereed nd a ious. We find nothing 
in the Fourteenth Amendment relative to color or race or 
eveed. These words are not mentioned therein, The por- 
tion thereof herein contended to have been violated reads 
ais follows: 


yy shall an, 
, liberty or property wi 
to any person within its 
mn of the laws.”? 


state deprive any person of 
hout due process of law; nor 
jurisdiction the equal pro- 


lif 
dey, 


One of the latest definitions of what is a denial of ‘due 
proce: law’? is found in the ease of Lisenba y. California, 
Vol. 86, L. ed., pp. 189, Ady. Sheets No. 3, in which the 
Supreme Conrt of the United States, speaking through 
Justice Roberts, said 

‘As applied to a eviminal trial, denial of due process is 
the failure to observe that fundamental fairness essential 
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to the very concept of justice. In order to declare a denial 
of it, we must find that the absence of that fairness fatally 
‘nfected the trial; the acts complained of must be of such 
quality as necessarily prevent a fair trial.’’ 

Under this definition, let us see whether the failure to 
have a person of the negro race on the grand jury that Ane 
dicted appellant could have had any influence or effect 
upon his trial, leaving for the time being the question of 7 
[fol. 304 | discrimination in the selection of the grand jury. 
The grand jury that indicted appellant for this offense had 
been drawn and organized about sixty days prior to the date 
of the commission of the alleced offense. This offense hereim 
complained of could not possibly have been known or been 
in contemplation at the time of the drawing of the erand 
jury by the commissioners, nor at the time of the erand 
jury being impaneled as such, and we are at a loss to see 
how such proceedings could have ‘unfairly infected this 
trial.’’ True it is, there were no negroes on this grand jury, 
but it is also true that the jury commissioners stated im 
their testimony that they knew of no negroes that possessed 
the qualifications set forth in the statute relative to grand 
jurors, these statutorily demanded qualifications being set 
forth in the original opinion herein, and beine Art. 339, 
(Shae ee 

It should be evident from a perusal of this statute that 
of a necessity a jury commissioner should have some knowl- 
edge of the qualifications of a person selected as a grand 
juror in order to follow out the mandates thereof. They 
could not have fairly based their selection upon a grand 
juror with whose qualifications they had no acquaintance, 
and it is to be noted that they stated they did not know 
any negro who possessed such statutorily required qualtfi- 
cations. 

There is also offered to us as a reason to show discrimina- 
tion against appellant the fact that for many years there 
had been no negro selected by the jury commissioners of 
such county to serve on the grand jury in Dallas County, 
and therefore such failure alone was evidence of a dis- 
crimination in the present instance against appellant be- 
cause of his color. We are not herein given the privilege 
of hearing from such prior jury commissioners; they were 
not utilized in this hearing; but we are in possession of 
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ihe testimony of two present jury commissioners, wid we 
areata loss to perceive any error in the method that they 
pursued in the selection of the nunes of persons to be nsed 
asa vrand jury. Shall it be said to be their duty to seloet 
persons with whose qualifications they are not familie 
Inerely in or that some person of the negro race 
might have a representative In color upon a grand juey 
[fol 305] that might be ealled pon to return an indiet 
went for an offense, possibly as in the instant ease, not 
even as yet committed?! Tf such be demanded, then what 
should the ratio be as between the white and colored 
I stich be demanded of jury commissioners, would not such 
be a discrimination in appellant's favor, and surely: such 
us is not required of such commissioners. 

Again, we are unable to see how or in what manner the 
ilure of commissioners to place negroes on previous 
rund juries throughout the years should raise so strong 
fA presumption us to override the sworn stutements of the 
jury commissioners who selected the grand jury in the 
present instance. 

Roverting to Justice Roberts’ definition of due process, 
we are interested in the proposition as to how the failure 
of the jury commissioners to place a negro on the grand 
jury in this instance could have *fatally infected the trial” 
of appellant, Could it be said with any degree of fairness 
that any grand jury, no matter what its complexion nor 
jwureyate nationality, would have failed to. he impressed 
with the testimony found in this record to such an extent as 
to say that this appellant should not have heen presented in 
court for this alleged offense? If not, then the element 
fof due process passes ont of this ease, there being no com 
plaint relative to the petit jury that passed upon appellant's 
wuilt. Unless their lack of due process affected the finding 
of the indictment to such an extent that ene would pot 


ler to s¢ 


have been found, then there has been no failure of the due 
process of law. We think the proven facts clearly demon- 
strate the that the failure of the presence of newrovs 


on the prosent grand jury was not the eause of the return 
of this indietmont, but that a grand jury composed of 
any or all uationalities ev colors would probably have acted 
in the sare mianmer as was done in this instanes 

Is it evident or even probable that the failure to present 
one or many negroes on the grand jury venire resulted 


sou 


o4 


in an unfair trial that culminated in this verdict of guilt? 
Had a negro been present on the grand jury, is it even 
probable that a different verdict than that of guilt would 
have ensued? 

Under the laws of our State and those of the United 
(fol. 306] States we think appellant has been accorded a fair 
trial, as the doctrine of fairness and justice appears to us. 

We think the further questions presented to us in this 
motion have been properly decided in our original opinion, 
to which views we still adhere. Thus believing, the motion 
is overruled. 

Graves, Judge. 


(Delivered January 7, 1942.) 


[fol.307] Clerk’s Certificate to foregoing transcript 
omitted in printing. 
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IN THE 


Supreme Court of the United States 


Ocronen Tenm—1941, 


Asrrony Macao, Cant Ipponrro, G 
Ciccoxe, and Barraocomew D: 


HELIMO 
Nona, 


Petitioners, 
against 


Tue Usirey Staves or Aarentca, 
Respondent. 


PETITION FOR A WRIT OF CERTIORARI TO THE 
UNITED STATES CIRCUIT COURT OF APPEALS 
FOR THE THIRD CIRCUIT. 


To the Honorable the Chief Justice of the United States 
and the Associate Justices of the Supreme Court of 
the United States: 


Your petitioners respectfully represent: 


I; 
Summary Statement of the Matter Involved. 


1. On December 18th, 1940, an indictment containing 
five comnts was filed in the United States Distriet Court for 
the D charging the petitioners and 
others with unlawfully engaging in the business of dis- 
tille tered still, failing to give 


of New Jer: 


. possess! 


notice of the still, fermenting mash fit for distillation 1 
an unauthorized distillery and conspiring to violate the 


Internal Revenue laws relating to stills (R. 21 to 27). 


9. Several of the defendants having previously pleaded 
guilty and a severance having been granted as to others, 
the case proceeded to trial against the petitioners. 


8 After the government rested its case petitioner [ppo- 
lito made a timely motion for a directed verdict of acquittal 
since the evidence at that time was wholly insufficient to 
take his case to the jury (RK. 399). The motion was denied 
and the trial continued as to him and the others. Com- 
pelled by the Court’s decision to defend himself against 
the unproved charges Ippolito testified on his own behalf 
(R. 490, et seq.). After several further days of trial and 
when Ippolito was about to rest his defense the trial court, 
over his objection (R. 536), permitted the government to 
reopen its case and permitted one Bematre, who had 
pleaded guilty at a prior trial, to testify (R. 536, 568). We 
concede that Bematre’s testimony implicated Ippolito in 
the offenses charged in the indictment. We submit that 
without doubt, because of the absence of Bematre’s testl- 
mony when the motion was properly made, Ippolito was 
entitled to have been acquitted. 


4. The District Attorney, directing Bematre’s attention 
to an incident unrelated to the charges which occurred to 
him personally, deliberately elicited testimony that Bematre 
had been attacked and robbed by two men, one of whom 
was the petitioner DiNola. A motion for a mistrial was 
denied (R. 576) although it was obvious from the nature 
of the questions that this testimony was designedly imtro- 
duced by the District Attorney. 


5. Mrs, Hahn, a government witness, was asked if she 
could identify any of the men present in the court room 
as having been patrons during January and February, 
1940, in the Trenton restaurant in which she worked. She 
could not identify any of the four defendants but identi- 
fied Bematre and another. Under the guise of surprise 
and although the testimon 


tlms given had not been in aid 
of the petitioners, the United States Attorney was given 


leave weall hor to the after a brief eross examina- 


tion, to cross examine ber for the purpose of impeaching 
pstimony (R. 184, 186). She 
140), three months after the 
raid which led to the indictment, in which rogues gallery 
pictures of individuals were referred to. She had also 
testified at a prior trial, which ended in a mistrial through 
no fault of the petitioners, at whieh time she failed to 
identity any of the petitioners as patrons of her restaurant 
and was permitted to leave the stand without having the 
statement of May, 1940 called to her attention. The day 
before she testified in the instant ease she had told an 
investigator who was aiding the United States Attorney 
that she could not identify any of the petitioners and that 
she intended to adhere to her testimony given at the former 
trial. Under the pretext of surprise and pretending to 
neutralize her testimony the Distriet Attorney placed be- 
fore the jury her hearsay statement that petitioner Maggio 
and three others were known as the ‘Big 4"? (R. 188), a 
term implying t those named were arch criminals and 
underworld characters and that petitioner Ippolito was an 
te of the sinister Big 47° (R. 190). He was thus 
also able to bring before the jury her statement which 
mentioned the rogues gallery photograph of Ippolito and 
‘jdentifieation numbers’? contained thereon (R. 190). Tt 
may be said that Ippolito had no prior convictions. A por- 


her and of neutralizin 


had made a statement in M 
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tion of the statement, read in the presence of the jury, re- 
lated that a person who was identified from a police photo- 
graph, was an associate of the ‘‘Big 4’’ (R. 190). While 
an objection to a reading of this latter portion was later 
sustained, although overruled at first, the damage had been 
done. 

It is apparent from the fact that Mrs. Hahn was called 
to testify on a subject matter which had no real significance 
in the case that the real purpose of the District Attorney 
in returning her to the witness stand and in cross examin- 
ing her was to arouse the passions of the jurors by black- 
ening the characters of the petitioners. At other times 
throughout the trial the District Attorney made a studied 
effort to have the jury believe that the petitioners were ot 
bad character and therefore likely to commit the offenses 
with which they were then charged. 


6. When the witness Lamantia was leaving the stand 
the District Attorney sought permission to make an appli- 
cation for his arrest (R. 649). The Court declined to enter- 
tain it at that time but despite this, and in the presence of 
the jury, the witness was arrested by one Glassman, an 
investigator of the Aleohol Tax Unit (Rh. 650). Counsel 
moved for a mistrial because the arrest of Lamantia in 
the presence of the jury would tend to prejudice the jury 
against the defendants, but the motion was denied and 
the jury were instructed to disregard the incident (R. 649, 
650). Counsel sought to prove through Glassman that he 
had in fact placed Lamantia under arrest in the court 
room, but an objection to the testimony was sustained (RK. 


651, 652). 


7. The jury returned its verdict of guilty on all five 
counts against all of the defendants (the petitioners) then 


a 


on trial. Each of the pe 
serve three years in a penitentiary, to pay fines and to 
stand committed until the fines were paid (R, 14-16). 


itioners was then sentenced to 


Petitioners appealed from the judgments to the 
United States Circuit Court of Appeals for the Third Cir- 
enit. On January 80th, 142 the judgments were affirmed 
Upon an opinion concurred in by the three judges who had 
argument (R, 720). A petition for rehearing 
was then duly filed and on Mareh 4th, 1942, an order was 
entered denying the rehearing and withdrawing a portion 
of the 0 


heard oval 


ginal opinion and substituting in place thereof a 
new opinion. On this occasion all five judges of the Court 
constituted the Court (R. 743). ‘The order was the first 
ind’ 


jon to the petitioners that their case had been eon- 
sidered and acted upon by judges other than those who had 
oviginally heard (heir argument on appeal and considered 
their case. 


Il, 
Questions Presented. 


The questions presented are: 


1. Whethe defendant in a criminal case is compelled 
to testify inst himself in violation of the Fifth Amend- 
ment to the Constitution, by court action, which compels 
him to proceed with his defense, despite the absence of suffi- 
cient proof to take his case to the jury at the end of the 


government's ¢ 


Is the right of a defendant to freely elect whether 
or not to tostity in his own behalf, as safeguarded by the 
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Act of Mareh 16, 1878, 20 Stat. at L. 30, ¢. 37 now 25 U. = 


C. A. 632 ‘nvaded by action of the trial court in improperly 

Je . July ‘ . 

denying a motion for a directed verdict made after the gov- 
Cc : : = :  . 9 

ernment announces it has no further e\ idence to offer: 


3 Whether in view of the duty of the courts to sate- 
guard the privilege, rights and protection afforded to 
defendants by the Fifth Amendment to the Constitution and 
the aforementioned statute, an appellate court in passing 
upon the trial court’s action in denying a motion for a 
directed verdict is confined to the evidence as it stood at 


the time the motion was properly made. 


4. Whether in a close case the deliberate introduction 
by the District Attorney of testimony of an unrelated attack 
and armed robbery alleged to have been committed by a 
defendant is such prejudicial error as to result in a re- 
versal although the jury is perfunctorily told to disregard 


such testimony. 


5 Whether in a close case a District Attorney may 
designedly pretend surprise for the purpose of influencing 
the minds of the jury by placing before it hearsay state- 
ments depicting the defendants as criminals and associates 


of criminals. 


6. Whether a District Attorney may plead surprise, 
knowing in advance of calling the witness that she has 
already under oath affirmed certain faets and has informed 
him that she will adhere to her prior sworn testimony and 
where the witness, prior to the plea of surprise, has testi- 


fied as the District Attorney must have anticipated. 


7. Whether a District Attorney may plead surprise 
knowing that the witness at a prior trial has previously 


7 


testified and insists on testifying in accordance with the 
testimony given by her. 


8 Whether a case argued before and decided by an 
appellate court cou: 


ing of three judges may be later re- 
decided without oral argument by a court consisting of 
five judges. 
il. 
Statutes Involved. 


The statutes and rules of court involved are printed in 
the appendix. 


Iv. 


Statement of the Case. 


In the evening of February 24th, 1940, premises on 
New Jersey, were visited by the 
: of sugar and empty five gallon 
cans. On the morning of February 25th, 1940 premises 
known as 1060 Revere Avenue, Trenton, were raided and 
an unregistered still, mash and alcohol were taken by the 
police, 

When the government rested its case there was no 
1ce connecting petitioner Ippolito with the offenses 
1 in the indictment, The only evidence which had 
1 offered against him was that for some weeks prior 
to the raid he was seen on occasion in his home and public 
vostanrants in the company of some of the defendants, but 
‘on none of those occasions on the raided premises or its 
ation is not proof of crime Ippolito’s 
verdict, made at the end of the gov- 
case, was improperly denied, 


Cuyler Avenue, Trenton, 


local police who svized ba: 


he 


vicinity. Since 


motion for a dir 


ernment’ 
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The evidence then offered in defense by Ippolito was 
a complete denial of any interest or participation in the 
illegal enterprise. It appears that Ippolito was and had 
been a resident of Trenton and for a long time had oceu- 
pied a building in Trenton, on one floor of which he ran a 
clothing store, his wite conducted a beauty parlor, and on 
another floor of which was located their living quarters 
(R. 490). Four or five days after the aforementioned 
motion for a directed verdict had been made, and while 
the defendants’ case was being presented as we have already 
shown, Bematre was permitted, over objection, to testify 
and connected Ippolito with the charges in the indictment. 

The evidence against Maggio was, as found by the 
court below, largely circumstantial. Bematre, who had 
testified that he knew all about the still and its construe- 
tion, completely exculpated Maggio, saying that the latter 
had no interest therein (R. 580, 581). 

The testimony against DiNola was that he was ac- 
quainted with some of the defendants and was present 
when Ciccone, on the morning of February 25th, is alleged 
to have offered a bribe to a police officer to remove the 
other police from the Revere Avenue address for a few 
hours. The evidence offered against Ciccone other than 
Bematre’s testimony was the testimony of one Lamantia 
who said that Ciccone had offered him a job, and atter the 
raid told him that he wanted Lamantia to work at the 
raided premises. Later in the trial he testified that it was 
Bematre, not Ciccone, who had offered him the job. There 
was also testimony that Ciccone offered a bribe to a police 
officer to remove the police who were conducting the raid. 

During the course of the trial government counsel, by 
direct and unambiguous questions asked of Bematre, elic- 
ited testimony that he had been attacked and robbed by 
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DiNola and another. Although the court below said that 
this testimony was not responsive and was unsolicited by 
the United States Attorney (R. 728), it is clea that the 
court below is in error. Bematre had deseribed a meeting 


in a boarding house after some of the petitioners and 
others had returned to that place a second time (R. 575). 
After stating that an agreement had heen made the witness 
was asked: 


“Q. Did anything happen to you? A, Yes. 

Q. What? A. It wasn’t that day. 

Q. Well, when wa 
self, personally? 

Q. Yes. A. Well, night time when T was sleep- 
ing * * * when T was sleeping there, from my recol- 
lection that T ean recognize, to be sure, it was Merino 
and Bueky (DiNola.) 

Q. What happened to you? A. They come in the 
room and robbed me of what money Thad’? (Ay pe 
575). (Italies ours.) 


itt A. You mean to me, my- 


After Bematre was briefly eross examined with respect 
to this testimony (R. 610, 638), the District Attorney on 
direct examination proceeded to lead the witness through 
a recital of the intimate details of the robbery (R. 639). 
The witness thus testified that petitioner DiNola and 
Merino entered the room where he was sleeping, and with 
two drawn guns ordered him to ‘get up’. In DiNola’s 
presence Merino made him stand against the wall and 
searched the bed and took $97.00 out of the pillow case. 
ino then hit him over the head with the gun and warned 
him not to mention the still or the robbery (R. 640). 

Tho District Attorney also brought to the attention of 
the jury highly prejudicial te 
issues in the following manne 
to t 


re 


imony immaterial to the 
Mrs, Hahn, called merely 
that some of the defendants had been seen by 
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her together in a restaurant in which she worked, had 
xe 


failed to identify any of the petitioners as patrons of that 
restaurant. Ata prior trial, which ended in a mistrial, 
she had identified two persons then in the court room as 
patrons and had been permitted to leave the stand at that 
time without any reference to a statement previously made 
by her in May, 1940 (R. 184). In that statement she had, 
by the use of police photographs shown to her, mentioned 
several of the petitioners as patrons, but the day before 
her testimony in the instant trial had advised an investi- 
gator attached to the United States Attorney’s office in 
the preparation of his case that she was positive in her 
identification of two of the men (none of them being the 
petitioners) but was not positive of the others (Rh. 192). 
She indicated clearly that she intended to adhere to her 
testimony given at a prior trial (Kh. 192). By questioning 
her further for the ostensible purpose of neutralizing her 
testimony, although the defendants consented that her testi- 
mony be stricken and the witness be withdrawn (R. 186), 
the District Attorney brought before the jury the hearsay 
statements attributed to her but denied as having been 
made by her, that Maggio and three others were known 
as the ‘‘Big 4’’ and that Ippolito had a police record and 
was an associate of the sinister ‘‘ Big 4’? (R. 188, 191). 
One Lamantia, who had testified for the government 
and then was called as a witness by the defendants, was 
arrested in the presence of the jury by an investigator of 
the Aleohol Tax Unit. To prove the arrest counsel called 
the investigator but objections to questions addressed to 
him by the defendants were sustained (R. 651, 652). The 
court below refused to consider whether such arrest was to 
the prejudice of the defendants, for which a mistrial 
should have been declared, giving as its reason that the 


arrest, if it did occur, took place outside the presence of the 


1t 


jury (R. 728), When, by their petition for rehearing, peti- 
tioners again demonstrated that from the offer of evidence 
it was clear that the arrest was in the presence of the jury, 
the court amended its opinion. On this oceasion, however, 
five judges participated, although only three had originally 
heard the oral argument and considered the case. In effect 
two judges who had not heard the argument or partici- 
pated in the original decision were effective in redeciding 
the case without calling for a reargument. 


Vv. 
Reasons for Allowance of the Writ. 


1, The Cirenit Court of Appeals decided that the ac- 
tion of the trial court in erroneously denying Ippolito and 
DiN 
ment rested its ease annonneing that it had no further evi- 


‘ola’s motions for directed verdicts, when the govern- 


dence to offer against the defendants, was not an invasion 
of the defend ts wunranteed by the Fifth Amend- 
mont to the Constitution, and safeguarded as well by the 
Act of March 16th, 1878, 20 Stat. at L. 30, chap, 37, 28 
U. S.C. G82, Tt held that the government's case is not 
closed until all of its evidence introduced at any stage of 
the trial is in, that the resting of its case is only an inter- 


nits? x 


mediate stage of the goyernment’s case and that aceord- 
ingly in considering whether a motion for a directed yer- 
dict should have been granted the Court was not confined 
to the evidence as it stood at the time the motion was 


properly made, 

The decision of the court below conflicts with the prin- 
ciples laid down by this Court in Bruno vy, United States, 
408 U.S, 287, that the right of a defendant to freely choose 
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whether or not to testify may not be invaded or interfered 
with in any degree by the trial court. 

In giving consideration to evidence offered after the 
government rested its ease, and with the aid of such testi- 
mony, ruling that a motion for a directed verdict previously 
made was thereby properly denied, the court below sanc- 
tioned the compulsion complained of because it failed to 
distinguish between motions for directed verdicts made in 
civil and criminal cases. In criminal cases effect must be 
given to the right of a person charged with crime not to be 
compelled to prove his innocence or testify until the gov- 
ernment has made a case against him, for to do otherwise 
would be to compel an accused to convict himself. State v. 
Bacheller, 89 N. J. Law 433; State v. Pruser, 127 N. J. 
Law 97. 


9 The Cireuit Court of Appeals decided that the trial 
court properly refused to grant a motion for a mistrial 
made because a witness testified to an unrelated attack and 
armed robbery alleged to have been committed on him by a 
defendant, saying that such testimony was unsolicited by 
the United States Attorney and not responsive to his ques- 
tions. It reached its conclusion although it is obvious that 
such testimony was deliberately introduced by the District 
Attorney. 

In so deciding the court below failed to follow the prin- 
ciple announced by this Court in Berger v. Umted States, 
995 U. S. 78, and other representative decisions such as 
National Labor Relations Board vs. Air Associates, 121 
Fed. (2d) 586, and United States v. Perlstein, 120 Fed. (2d) 
976, that the right to a fair trial is a civil right of ** peculiar 
sacredness’’, guaranteed by the Constitution, the mvasion 
of which through the misconduct of the District Attorney, 
particularly in a close case, is reversible error. 


Cireuit Court of Appeals held that the reading 
by the District Attorney of a he y statement depicting 
the petitioners as criminals and associates of criminals, 
alleged to have been made by the witness Hahn, was proper 
to refresh the recollection of the witness, although the Dis- 


t Aiforney’s stated purpose was to neutralize negative 
testimony given by her, on the plea of surprise when in 
not surprised. 


faet he obvious 


The decision in this respect conflicts with the decision of 
the Cirenit Court of Appeals for the Fifth Cireuit in the case 
of Young v. United States, 97 Fed. (2d) 200, and the decision 
of the #7 Civenit in the ease of Sneed y. United States, 
298 Fed. 911, that a witness whose testimony the offeror 
knows in advance will be adverse may not be offered in 
order to get before the jury contradietory statements which 
are prejudicial and damag’ 
also in confiiet with the principle amouneed by this Court 
in the case of Socony Vacuum Oil Co. ve. U. S., 310 U. 8. 
150, that reversible error is committed by the deliberate 


use of hiny material for purposes not material to the 


issues but to arouse the passions of the jurors. 


4. After decision by three judges who originally heard 
argument, the case was redecided without further oral 
argument or a request therefor by five judges. We may 

afely assume that this action of the Court was prompted 
by its decision that the case was either exceptional or that 
there was a diff in view among the judges on a ques- 
tion of fundamental importance. It is also likely that in 
the instant ease two of the three judges who had heard 
sument may have had a view coutrary to that of the other 
> judges of the Court, See Comnissioner of Internal 
nue v. Textile Mills § : Corporation, 117 Fed. 
(2d) 62, 71, and Oughton v. National Labor Relations 


104 


Pour 
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Board, 118 Fed. (2d) 486, 494. Yet despite these reasons 
which prompted the Court to sit en bane and redecide the 
case, it did not call for a reargument. 

It is submitted that by this action the court below has 
so far departed from the accepted and usual course of 
judicial proceedings as to call for the exercise of this 
Court’s power ot supervision. 

Wherefore your petitioners pray that a writ of cer- 
tiorari issue out of and under the seal of this Honorable 
Court, directed to the United States Circuit Court ot 
Appeals for the Third Cireuit; commanding the said Court 
to certify and send to this Court for its review and deter- 
mination, as provided by law, this cause and a complete 
transcript of the record and all proceedings had herein; 
to the end that this case may be reviewed and determined 
by this Court as provided for by the statutes of the United 
States, and that the judgments herein of the Cireuit Court 
of Appeals may be reversed and that petitioners may have 
such other and further relief in the premises as this Court 
may deem appropriate. 


Antuony Maaato, 
CarL Ippouiro, 
GUGHELIMO CICCONE, 
BarrHotoMew DrNo a, 


By Haroip SIMANDL, 
Attorney for and of Counsel with 
Petitioners. 


aby 


Certificate. 
IN THE 
SUPREME COURT OF THE UNITED STATES, 
Ocrover Term—1941, 


Axruoxy Macero, Cant Trroniro, Gvenenaro 
Crecoxr, and Barrnoomew DiNoua, 


Petitioners, 
against 


Tue Usrrev Stars or Amenica, 
Respondent, 


Sratz or New Jersey, 


S85 
County or Essex, 


I hereby certify that I have examined the foregoing 
Petition for a Writ of Certiorari and that in my opinion 
it is well founded and the ease is one in which the petition 


should be granted. 


Haroun Sruaxpn, 
Attorney for and of Counsel with 
Petitioners. 
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IN THE 


SUPREME COURT OF THE UNITED STATES 
Ocroner Term—1941, 


Axrnoxy Macato, Cant Trronrro, Guenenimo 
Ciccoxs, and Baxrno.omew DiNowa, 
Petitioners, 
against 


Tur Usrren Saves or Aentca, 
Respondent. 


BRIEF IN SUPPORT OF PETITION FOR WRIT 
OF CERTIORARI. 


lis 
Opinion of the Court Below. 


‘The opinion of the Cirenit Court of Appeals is printed 
on page 720 of the Record. The amended opinion is printed 
on page 745 of the Record. 


DLs 


Jurisdiction. 


(1) The jurisdiction of this Court is invoked under 
Section 240(A) of the Judicial Code as amended by the 
Act of February 13th, 1925, ¢, 299, 43 Stat. 938 (28 U. 8. 
. A. 347). 
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(2) The judgment of the Cireuit Court of Appeals wns 
Tanuary 30th, 1942 (R. 729). A petition for 


entered on - 
730) and denied on March 4th, 


rehearing was duly filed CR. 


1942 (R. 745). 
Lil. 
Statement of the Case. 


A full statement of the case is included in the preceding 


petition under Title IV, page 7. 


IV. 
ARGUMENT. 
POINT I. 


Petitioner Ippolito’s right to choose whether or not 
to testify, as guaranteed by the Constitution and 
Statute, was invaded by Court action. 


When the Government announced it had no further 
evidence to present and rested its case, the defendants made 
appropriate motions for a directed verdict otf acquittal 
(R. 399). The Trial Court, in refusing to grant the 
motions of Ippolito and DiNola, did so without stating any 
reasons (R. 400, 402). 

At that time, all that had been proved against Ippolito 
was that he had, prior to the seizure of the still, met and 
associated with some of those who were convicted. Such 
meetings were casual, either at his home, a rooming house, 
or in public places, like restaurants. Such evidence was 


not sufficient to warrant an inference of guilt. 


United States vs. Falcone, 311 U. 8S. 205, 210. 
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In the absence of any evidence from which guilt could 
be properly inferred, it was the plain duty of the Court to 
grant his motion and acquit him. 


Gracefo vs. United States (C. ©. A. 3), 46 Fed. 
(2) 8 
Paul v 
56 
sla vs. United States (C. C. A. 3), 72 Fed. 
(2) 780. 


United States (C. C. A. 3), 79 Fed. (2) 


If the government did not have sufficient evidence to 
prima facie establish his guilt, it should not have set the 
indictment for trial, 

It will be noted that after the motion for a directed 
verdict of acquittal was made, the government did not, 
prior to the Court's decision, request a further opportunity 
to introduce additional testimony. [1 was content to rest 
upon the evidence as it stood when the motion was made. 

If the petitioner Ippolito had reeeived, at the ‘Trial 
Court's hands, that to which the law and justice entitled 
him, he wonld have been acquitted, and anything that there- 
after transpired at the trial would not have affected that 
status, The trial so far as concerned him should have 
ended at that point. 

If the Trial Court had ruled correetly on his motion, 
he would not have been driven to decide whether to take 
the witn 
ibility of thereby convicting himself, or remain off and 


s stand and call witne: 


s, and suffer the pos- 


not call witnesses at the peril of having inferences drawn 
against him from his silence or failure to call such witnesses. 

The effect of the Trial Court’s ruling was to compel the 
defendant to choose to beeome a witness against himself. 
It cannot be said that he freely and without coercion re- 
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quested to become a witness. He did so only to escape the 
effects of the erroneous, adverse ruling of the Trial Court. 
Instead of affording him the protection and shelter which 
the law gave him, the Trial Court, by its erroneous ruling, 
removed it completely. 
Bruno vs. United States, 308 U.S. 287, 293; 
McKnight vs. United States, 115 Fed. 972, 981. 


The Act of March 16, 1878, 20 Stat. at L. 30, ¢. 37, now 
98 U. S. GC. A. 632, was enacted in the light of the Fifth 
Amendment to the Constitution. The statute afforded ac- 
cused the right to be a witness ‘‘at his own request and 
not otherwise’’. He was thus given the right to make a 
free and voluntary choice in that regard without the intru- 
sion of any unlawful coercion, calculated to require him to 
pursue one course in preference to another, The statute 
prohibits the exertion by the Trial Court or the District 
Attorney, of any such coercion, direct or indirect. 

Since the Trial Court gave no reason for its ruling, 
the record reveals no more than would be revealed had 
the Trial Court deliberately declined to direct a verdict 
of acquittal for the sole purpose of requiring or coercing 
the accused into testifying against himself. 

The Cireuit Court of Appeals did not find it necessary 
to decide the issue thus presented by the record. Instead 
it chose to consider that there was present in the record 
prior to the making of the motion, testimony which was not 
im fact present. Cf. Bematre’s testimony (R. 563). 

It ruled that since the trial was in progress at the time 
the government applied to reopen its main case, and, over 
objection, was permitted to introduce the testimony of 
Bematre, the Trial Court in exercising its power to control 
the order of proof at the trial, did not abuse its discretion. 
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However, this ruling overlooks the fact that the trial as 
to Ippolito was in fact in progress, due solely to the erro- 
neous ruling of the Trial Court on the motion, which also 
resulted in the invasion of his rights hereinhefore outlined, 
It overlooks the fact that the T 
diseretion at a time whe 


al Court exercised its 
had the law been correetly admin- 
istered, he should have been freed of any obligation to be 
present at the trial. 

Where a constitutional or 


right of an aceused 
ng to determine the 
y of a claim that such right has been invaded, have 
bly determined the validity of 


is invaded, Appellate Courts in se 
yalidi 
invari 


such elaim, by view- 
of the time the claimed invasion took 
place, They have not permitted that which was brought 
to light through the invasion of the right to affeet or destroy 
or weaken the claim, Thus, when a claim has been made 
that rights under the Fourth and Fifth Amendments have 
been invaded due to lack of probable cause, the invasion 
has been held not cured, justified and legalized by what 
has followed such unlawful invasion. 


ing the record 


Byars vs, United States, 273 U. 8. 
United States vs. Lefkowitz, 285 U. 8. 452; 
Go-Bart Importing Co. vs. United States, 282 
S. 344. 


If the Appellate Court had, in reviewing the record on 
appeal, invoked the aforementioned principles which un- 


doubtedly controlled, it would have declined to consider 
lence which came into the ease solely through the 
invasion of the rights of the petitioner Ippolito. 

There is no provision in the New Jersey Constitution 
similar to that contained in the Fifth Amendment declar- 
ing that no person shall be compelled in any criminal case 


the ev 


) ) 


rn 
to be a witness against himself. A man in New Jersey 


cannot be compelled to be a witness against himself solely 
‘ | 


bv force of the common law. 


<2) 


State vs. Zdanowicz, 69 N. J. Law 61 
743. 


’ 


However, the courts of New Jersey have recognized 
that the validity of a court’s ruling on a motion to aequit 
made at the close of the State’s case must be tested by the 
evidence in the case when the motion was made, and not 
otherwise, for any other course would ‘‘come perilously 
near to compelling the accused to convict himself.’’ 


State vs. Bacheller, 89 N. J. Law 483; 
State vs. Pruser, 127 N. J. Law 97. 


We have been unable to find any Federal decisions 
which have ruled on the precise question herein presented. 
This Court has repeatedly declared that constitutional 
provisions for the security of persons and property, are 
to be liberally construed, and ‘‘it is the duty of Courts to 
be watchful for the constitutional rights of the citizen, and 


against any stealthy encroachments thereon”’. 


Boyd vs. United States, 116 U. S. 616, 639; 
Byars vs. Umted States, supra. 


Of course, similar considerations must be afforded stat- 
utes which are enacted to carry into effect and safeguard 
such constitutional provisions. 

If the action of the Court below is not reversed, a prac- 
tice will be sanctioned which would permit the denial of an 
accused’s motion for a directed verdict of acquittal, al- 
though there is no evidence in the record tending to estab- 


lish his guilt. Such a practice would compel an accused at 
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his peril, to either forego making a defense on the merits, 
or else continue the trial and risk the possibility of having 
his own testimony or the testimony of such witnesses as he 
all, convict him. Only by adherence to the rule pur- 
sned by the courts in New Jersey 
State vs, Bacheller, supra, will the 
propel 


cited in the case of 
ght of an accused be 
ded and the protection intended by the 
constitutional and statutory provisions fully and effee- 
tively assured. 


safe 


POINT II. 


Petitioners were denied a fair trial by the District 
Attorney’s misconduct. 


viet Attorney deliberately elicited testimony 
that petitioner DiNola and another attacked and robbed a 
The court below found that the robbery had no 
bearing upon the charges in the indictment (R. 728), It 
concluded however that the answers were non-responsive 


Hecause of this finding it refused to reverse, Yet it is 
obvions that the questions were not ambiguous and were 
(oliberately designed to produce the testimony complained 


of UR. 575). Furthermore, as is hereinafter argue 


District Attorney by his improper cross examination of the 
ht before the ju 
the petitioners and their 


witness Hahn, bron 


ociates were underworld 
ete iy 
Tt is 
Attorney in thus deliberate 


chi 


peetfully urged that the misconduct of the Dis- 
producing testimony of 
and robbery aud improperly blackening the echar- 


tri 
the attack 
neters of the petitione 
that in failing to re 


depri 


od them of a fair trial, and 


erse for such misconduct the decision 
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of the court below is im conflict with applicable decisions of 
this Court and of other authorities. 


Berger v. Umited States, 295 U.S. 78; 

National Labor Relations Board v. Air Asso- 
ciates, 2 Cir., 121 Fed. (2d) 586; 

United States v. Perlstein, 3 Cir., 120 Fed. (2d) 
216; 

Scheinberg v. United States, 2 Cir., 213 Fed. 
TOT. 


The perfunctory direction to the jury to disregard the 
evidence of the robbery did not cure the error. In fact the 
court below, in failing to reverse, placed no reliance on 
such direction (R. 728). This Court and other courts as 
well have held that an invasion of the right to a fair trial 
is not to be lightly disregarded and that if the misconduct 
probably affected the jury the convictions must be re- 


versed. 


Berger v. United States, supra; 
Singer vs. U. S., 58 F. (2d) 74; 
Robinson vs. U. S., 32 F. (2d) 505. 


In the light of evidence of association the misconduct 
affected not only DiNola but the other petitioners, and 
accordingly prejudiced all. 


Whealton v. United States, 3 Cir., 113 Fed. (2d) 
10; 

United States v. Thomson, 7 Cir., 118 Fed. (2d) 
643. 
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POINT Ill. 


The cross examination of the government witness 
Hahn by the District Attorney was prejudicial error. 


Mrs. Hal was asked whether 
were or were not in a hin a certain period of 
time, a matter which, as the court below found, had no 
direct or great significance (R. 726). She testified that she 
could not recognize any of the petitioners as patrons of 
auraut. The District Attorney knew from her 
testimony given at a prior trial, a transeript of which was 
in his possession (R.20%,209), that she could only name 
two persons as patrons. He must have known too from 
her statement made to a government investigator the day 
before she testified in the instant trial, that she could not 
identity any of the petitioners as patrons and intended to 
ive such testimony when called. Hence, when called to the 
stand, she gave the testimony expected of her. Such testi- 
mony was negative in charaeter in that she failed to recog- 


y of the petitioners 
urant w 


that re: 


nit 


any of the petitioners. 
‘Phe District Attorney was accordingly not legally sur- 


prised 
when a witness has given evidence contrary to what the 
Distriet Attorney had just cause to expect from him, and 
pr inconsistent statement may not be read 
if the evidence is merely negative in character and not 
prejudicial to the government's ease. 6 Jones Commen- 
laries on Evidence (2nd Ed.) pages 4810, 4813, This is 
: so since the production of the prior contradic- 
statement is to neutralize the testimony given by nulli- 


Mrs. Halm’s testimony. Surprise results only 


even then a p 


necessari 


tory 
fying and removing the adverse and mexpeeted assertion. 
(3rd Ed.) Section 902. 


Wigmore on Evidence 
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Since the District Attorney stated that his object in 
cross examining Mrs. Hahn was to impeach her (a practice 
which is improper and condemned, Wigmore on Evidence 
(3rd Hd.), Section 896), and to neutralize her testimony 
counsel for the petitioners properly stated that he would 
eonsent that her testimony be struck (R. 186). See Young 
y. United States, 5 Cir., 97 F. (2) 209, 205. The offer was de- 
clined for the reason which then became apparent that the 
District Attorney wanted to bring before the jury the 
hearsay statement alleged to have been made by the wit- 
ness depicting petitioners as underworld characters and 
associates of criminals. It is noteworthy that the court 
below condoned the cross examination on the ground that 
the District Attorney had the right to refresh the witness’ 
recollection when in fact his stated purpose was merely 
to neutralize the testimony, and the witness had not indi- 
eated a lack of memory. 

In deciding that the action complained of was proper 
the court below decided the case in conflict with applicable 
decisions of this Court and of other authorities which hold 
that prior statements may not be used as refreshing ma- 
terial when their use is designed to prejudice the jury 
against the defendants. 


Socony Vacuum Oil Co. v. United States, 310 
U.S. 150; 

Young v. United States, 5 Cir., 97 (2d) 200; 

Sneed v. United States, 5 Cir., 298 Fed. 911; 

Rosenthal vs. United States, 8 Cir., 248 Fed. 654. 


It must be remembered that without Bematre’s testi- 
mony no case had been made against Ippolito. After 
Bematre had testified Ippolito’s case depended upon 
whether the jury would believe him or Bematre. ‘The case 


against him and against Maggio, the evidence as to the 


latter being wholly circumstantial, was wenk, and the scales 
being thus delicately balanced any evidence depicting 
Ippolito and Maggio as criminals or associates of criminals 
tended to detract from their credence. In such eireum- 
stances this Court has held that pr 


Is o7 


indice is so highly 
probable that its non-existence may not be assumed. Berger 
y. United States, supra. 

Accordingly, 


, in failing to reverse for such error the 
court below failed to follow the applicable decisions of 
this Court. 


POINT IV. 


The lower Court’s decision by a five-judge court, 
two of whom had not heard argument, was contrary 
to the practice assured by the rules to all appellants. 


‘The case was argued before three judges of the Court 
below, who later concurred in an opinion by which the 
judgments below were affirmed (R. 719, et seq.). A peti- 
av 
thon re-decided by all five Judges of the Court sitting 
on bane (R. 745). 

Peti 
before the additional Judges who had not participated in 
advised that 
J, modified or changed 


tion for re-hearing filed (R. 730). The case was 


‘oners were not invited to orally argue the matter 


the orig decision. Nor were petitione 


the rules of the Court would be rel: 


by the Court in deciding th 

In the case of Commissioner of Internal Revenue vs. 
Textile Mills Securities Corporation, 117 Fed. (2) 62, T1, 
affirmed by this Court, 84 L. Ed. , the Court below said: 


appeal. 


ctice for the eirenit courts 
nips of three judges. We 
an excellent one which should 


It has been thy 
ypeals to sit in 
think the practice is 


Pp 
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be followed in all but exceptional cases. Where, 
however, there is a difference in view among the 
judges upon a question of fundamental importance, 
and especially in a case where two of the three 
judges sitting in a case may have a view contrary 
to that of the other three judges of the court, 1f 1s 
advisable that the whole court have the opportu- 
nity, if it thinks it necessary, to hear and decide the 


question.”’ 


In the case of Oughton vs. National Labor Relations 
Board, 118 Fed. (2) 486, 494, the same Court said that a 


] , F : 7 4 a — 
consideration of a case by all Judges of the Court 


‘“removes any possibility that the majority opinion 
of the court, when composed as ordinarily of three 
judges, may conflict with the majority opinion of 
the court when composed of one of the same judges 
and the two remaining judges of the court. The 
majority opinion of all will be binding upon all 
regardless of the views of individual judges.”’ 


In each of the aforementioned cases, before the five 
Judges of the Court essayed to participate in the decision, 
they afforded oral argument to the parties on the issues. 
This was not accorded the petitioners in this case. 

In view of the statements of the Court below, contained 
in the aforementioned cases, we may properly assume that 
the instant case was either exceptional or that there was 
a difference in view among the Judges on a question of 
fundamental importance, or, that two of the three Judges 
who had heard argument, had a view contrary to that of 
the other three Judges of the Court. Despite these reasons 
which prompted the Court to sit en bane and re-decide the 
ease, it did not call for a re-argument. 

That oral argument is regarded as of great value to 
the Courts as well as the litigants is evidenced by the fact 


29 


that the Court has itself provided in its rules for such oral 
argument. The Court’s power to relax any rule is not 
denied. However, where a relaxation of a rule may deprive 
a litig 


nt of a substantial right or privilege, common jus- 
tice requires that the litigant be beard before the rule is 
relaxed. ‘The rule of Court contemplates that all litigants 
properly before the Court should haye an opportunity to 
orally argue the pertinent issues before the Court arrives 
at a decision. A fortiori is this true in exceptional cases 
involving questions of fundamental importance, 

It is respeetfully submitted that by this action com- 
plained of, the Court below has so far departed from the 
accepted and usual course of judicial proceedings, as to 
call for the ex 


se of this Court's power of supervision. 


Conclusion. 


For the foregoing reasons, it is submitted that the fun- 
damental questions involved in this application, are of 
sufficient importance to require the exercise of this Court's 
supe jurisdiction by a writ of certiorari. 


Dated: April 3, 1942. 
Respectfully submitted, 
Hanoy Sranpn, 
Attorney for and of Counsel with 


Petitioners. 


Axtiosy A. CaLanpra, 
on the brief. 
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Appendix. 


Statute Involved. 


Act of March 16, 1878, 20 Stat. at L. 30, chap. 37, now 
28 U.S. C. A., sec. 632: 

‘‘Tn the trial of all indictments, informations, com- 
plaints, and other proceedings against persons charged 
with the commission of crimes, offenses, and misde- 
meanors, in the United States courts, Territorial 
courts, and courts martial, and courts of inquiry, In 
any State or Territory, including the District of Colum- 
bia, the person so charged shall, at his own request but 
not otherwise, be a competent witness. And his failure 
to make such request shall not create any presumption 
against him.’’ 


Rules Involved. 


Rules of the United States Circuit Court of Appeals for 
the Third Circuit: 


Rule 33. 


Oral Arguments. 


1. Oprninc anp Curosinc. The appellant or peti- 
tioner in this court shall be entitled to open and con- 
clude the argument of the case. But when there are 
cross appeals or petitions they shall be argued to- 
eether as one case, and the plaintiff or petitioner below 
shall be entitled to open and conclude the argument. 


4. Suspmission oN Brizrs. Any case ealled tor argu- 
ment may, with the consent of the court, be submitted 
on briefs without oral argument if counsel on both 
sides desire to submit it in that manner. 
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Rule 35. 
Petitions for Rehearing. 


1. Wares Frorp—For: 
tion for rehearing me 
eourt within 15 days 


Onau Ancument, A peti- 
be filed with the clerk of this 
after judgment is entered, unless 
the time is enlarged by order of the court. It must be 
printed, and briefly and distinetly state its grounds, 
and be supported by a certificate of counsel to the 
effect that it is presented in good faith and not for 
delay. Such a petition is not subject to oral argument 
and will not be granted, unless a judge who eoneurred 
in the judgment desires it, or a majority of the court 
en bane so determines. 


No. 1120 


GInthe Supreme Gourt of the Mnited States 


Oorosrr Term, 1941 


AntHony Maaio, Cart Trpoirro, QvaHELIMo C1c- 
CONE, AND BaktTHOLOMEW bI NoLA, PETITIONERS 
v. 


Unirep Staves or AMERICA 


ON PETITION FOR 4 WRIT OF CERTIORARI TO THE UNITED 
STATES CIRCUIT COURT OF APPHALS FOR THE THIRD 
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Inthe Supreme Court of the Wnited States 


Ocroper Term, 1941 


No. 1120 
Anruony Magaro, Cart Trpoiiro, Gu@HELIMo Cic- 
CONE, AND BaRTHOLOM pt NOLA, PETITIONERS 


v. 


Unirep Staves or AMERICA 


ON PETITION FOR A WRIT OF CERTIORARI TO THE UNITED 
CIRCUIT COURT OF APPEALS FOR THE THIRD 


BRIEF FOR THE UNITED STATES IN OPPOSITION 


OPINION BELOW 


The opinion of the ei 


uit court of appeals 
0-728, 745-747) is reported in 126 F. (2d) 


JURISDICTION 


The judgment of the cireuit court of appeals 

was entered Jamuar ), 1942 (R. 729). On 

March 4, 1942, the civeuit court of appeals denied 

a petition for rehearing (R. 747). The petition 

for a writ of certiorari was filed April 7, 1942. 
a 


2 


The jurisdiction of this Court is invoked under 
Section 240 (a) of the Judicial Code, as amended 
by the Act of February 13, 1925. See also Rule 
XI of the Criminal Appeals Rules promulgated 
by this Court May 7%, 1934. 


QUESTIONS PRESENTED 


1. Whether the denial of petitioner Ippolito’s 
motion for a directed verdict at the close of the 
Government’s case compelled him to testify im 
his own behalf in violation of the Fifth Amend- 
ment. 

9 Whether the unsolicited and unresponsive 
answer of a Government witness which lmprop- 
erly implicated one of the petitioners in a col- 
lateral crime of robbery warrants reversal of the 
judgments of conviction. 

3. Whether the trial court improperly  per- 
mitted the prosecutor to cross-examine a Govern- 
ment witness, whose testimony surprised him, 
upon the basis of prior contradictory statements, 

4. After the circuit court of appeals, three 
judges sitting, affirmed petitioners’ convictions, 
they filed a petition for a rehearing. The circuit 
court of appeals, five Judges sitting en bane, 
denied the petition and amended the opinion pre- 
viously rendered. Petitioners raise the question 
whether they were entitled to oral argument on 
their petition before the circuit court of appeals 
sitting en bane. 


3 
STATEMENT 

Petitioners and eight others' were indicted on 
December 18, 1940 (R. 1), in the United States 
District Court for the District of New Jersey on 
five counts. Four of the counts charged violation 
of Sections 2810, 2812, 2838, and 2834 of the Inter- 
5 U.S. C. 2810, 2812, 2832 
34) relating to the poss 


nal Revenue Code ( 
2 


»ssion, mamifaetuy 


concealment of aleohol, and the failure to regi 
a still, ete. The filth count 


nda conspiracy 
to commit the foregoing offenses in violation of 
Section 37 of the Criminal Code (18 U. 8. C. 88) 
(R. 21-27). Three of the defendants pleaded 
guilty (R.5, 8, and see R, 19), one was acquitted at 
a prior trial (R. 37-88), and a severance was 
eranted as to four others (R. 11, 29). After one 
trial which ended in a mistrial (R. 9), peti- 
tioners were fonnd guilty on all counts of the 
indictment (R. 13). With the exception of peti- 
tioner Ippolito, who received an additional year 


of imprisonment on the fourth count, all the 


petitioners reecived the following similar sen- 


* imprisonment and a fine of 
$100 on count one; two y imprisonment, 
a fine of $100, and a penalty of $500 on count 
1 fine of $100 and a penalty of $1,000 on count 
of imprisonment and a fine of 


fences: two y 


two 


three; one y 


The other defendants were Joseph Bematre, William 
Joseph Biondi, Joseph Mareanthony, Charles Tourine, 
Sidney Popkin, Morris R, Gordon, Jane Doe Forconi and 


Felis Foreoni, 


{ 


$500 on count four; and two years’ imprisonment 
and a fine of $100 on count five. The terms of 1m- 
prisonment on counts one, two and five were to run 
concurrently, but the term of imprisonment on 
eount four was to run eonsecutively, making three 
years in all (RK. 14-16). Upon appeal the judg- 
ments of conviction were affirmed (R. 729). 

The Government’s case may be summarized as 
follows: 

In January 1940, petitioners Ciccone, Di Nola, 
and Ippolito, as well as Bematre, Angelo Merino 
and Popkin attended a meeting at Ciccone’s home 
at which they discussed plans for setting up a still 
at 1060 Revere Avenue, in Trenton, New Jersey, 
and where to procure parts for it (R. 564-565). 
They also decided that Ciccone and Lamantia would 
install the still (R. 564-565), and that they would 
share the profits equally (R. 568). At a subse- 
quent meeting, $800 was given to Ciccone with 
which to purchase necessary equipment for the 
still (R. 566-567). Petitioners Ippolito and Di 
Nola accompanied him on several occasions while 
he purchased the requisite equipment (Rh. 567- 
568). In February 1940, petitioner Ciccone, 
after receiving money from bBematre, drove to 
New York and brought back some round ‘**brass 
colored”? pipes (R. 272). A garage at 416 Cuyler 
Avenue in Trenton, New Jersey, was rented and 
equipment, as well as sugar, stored there (R. 32, 
61-63, 571). 
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Petitioner Maggio accompanied Marcanthony 
when the latter borrowed a truck with which he 
and one Bornhorst hauled three water tanks from a 
tinsmith to Bornhorst’s garage, where they were 
stored until the next morning (R. 124-129, 332). 
Ciecone also used the same truck to haul other 
equipment to 1060 Revere Avenue where the s ill 
situated (R. 41, 572-573), and after delivery 
of the still parts, Ciceone, Biondi, and Lamantia 
set up the still (R, 568-569). 

‘The petitioners and other defendants commonly 
consorted together from the inception of the 
scheme until the raid several weeks later (R. 141, 
15-216, 236, 287, 238, 243-244, 
2 263, 274). In the middle of Feb- 
ruary 1940, on at le 
Typolito, Di Nola, Ciccone and others met at 1060 
Revere Avenue (R. 569, 570, 577), and in Bema- 


one oc 


ion petitioners 


tre’s room to diseuss the operation of the still 


and plans for 


ng additional money to finance 
the scheme (R. 573), Ciccone offered Lamantia a 
job operating a still (R. 271), and Ciccone was 
heard talking to Bematre about sugar and yeast 
(R. 273). There was also direct testimony that 
petitioners Ippolito, Di Nola, and Ciecone, 
others, “were interested in this still’ (R.5 

Shortly after 8:00 p.m. on February 24, 1940, 
police officers observed twenty 100-pound bags of 
sugar in the gavage at 416 Cuyler Avenue, Later 


the officers entered the garage and found also 
thirty-four 5-gallon cans, which bore the odor of 
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gasoline (R. 32-33). Bematre was then arrested 
as he approached the garage (R. 33-34). The 
police officers proceeded to 1060 Revere Avenue 
where they detected the odor of alcohol when they 
walked alongside (R. 37). They also observed 
a 250-gallon oil tank in the rear of these premises 
(R. 38). The premises were therea (ter kept 
under surveillance by a police officer (R. 38, 40). 

Between 1:00 and 6:00 a. m. on February 29, 
1940, petitioners Ciccone and Di Nola were in an 
auto cruising about the vicinity of 1060 Revere 
Avenue. Several times it slowed down and almost 
stopped when approaching that address (R. 294, 
995, 307, 309). About 4:15 a. m. Ciccone and 
Di Nola caught the attention of a police ofhcer 
with whom they were acquainted. Upon the 
officer’s approach, Di Nola said, *‘A fellow in the 
back here wants to see you.’’ Thereupon Ciccone, 
who was in the rear of the car, inquired whether 
the officer knew ‘‘anybody over on Revere Ave- 
nue’’ and stated, ‘‘There’s a grand in it to get 
that cop away from there for two hours.” 
CR. 320, 321.) 

At 6: 00a. m. that same morning, the car in ques- 
tion stopped a few doors from 1060 Revere Avenue. 
After a few moments it proceeded into the alley 
in back of Revere Avenue and stopped in the rear 
of 1060. A man ran from the yard and jumped 
into the ear which was then driven away (R. 295, 
307-308). About 10:00 a. m. the next morning, 
the police officers entered the Revere Avenue 


7 
premises and found a still with a capacity of 
between 500 and 1,000 gallons (R. 41, 43). Tn the 
cellar they found a steam boiler, a Gould electric 
pump, an oil burner attached to the steam boiler, a 
nw tank, approximately 


molasses n 


5 pounds of 
yoast, and a bag of yea, a chemical which hastens 
the fermentation of mash (R. 41). On the seeond 
floor they found some distilling apparatus consist- 
ing of a cooker, two receiving tanks, a copper eol- 
-vallon cans full of aleohol (R. 42, 


umn and two > 


66-67). Neither ean bore a revenue tax stamp, 
nor was there any sign on the premi: nidicating 


that the still was registered (R. 43), On the third 
floor they found the remainder of the distilling 
apparatus, which cons 


sted of a dephlegmator, a 
roils and eight galvanized 
vats containing approximately 3,200 gallons of 
mash (R. 42 ). The burner in the basement, 
still warm at the time of the raid (R. 44), was 
identified as identical to one sold to peti 
gio in December 1939 CR. T4-78, 86). 

Shortly after the raid, several of the defendants, 
including Ciecone and Maggio, gathered at the home 
of Mrs. Bornhorst (BR. 333-924, 340), On this oc- 
casion Magvio asked Piondi haw they eluded the 
police raid at the Revere Avenue house (R. 342- 
345), Later, when all the men were in Mrs, Born- 
“We put it 
A neighbor 


ie with copper 


joner Mag- 


horet’s sitchen, Marcanthony 
ever on them that time’ (R. 3: 
al (R. 344). 


ud given them a sig 


8 
ARGUMENT 


1. Petitioner Ippolito makes the novel contention 
that the effect of the trial court’s denial of his 
motion for a directed verdict at the close of the 
Government’s case ‘‘was to compel the defendant 
+o choose to become a witness against himseli”’ im 
contravention of the Fifth Amendment (Pet. 18- 
19). This contention 1s patently frivolous, for, 
clearly, Ippolito’s exercise of his privilege of ad- 
ducing evidence and testifying in his own behalf 
eannot be viewed as compulsion in any degree. 

Moreover, it is plain that the motion was prop- 
erly denied. The existence of the conspiracy hav- 
ing been shown, Ippolito’s participation therein 
may properly be inferred from the frequency of 
his day and night-time visits to Bematre’s room 
from the middle of January to the time of the 
raid (R. 215-216), his close associations with other 
defendants during the same period (R, 236, 258, 
943-944 247) and the fact that he was seen work- 
ing around the premises on at least two occasions 
shortly before the raid (R. 96). ‘*The verdict of 
a jury must be sustained if there is substantial 
evidence taking the view most favorable to the 


2 Motions for directed verdicts were also made by the other 
petitioners, and upon their denial (R. 12-13) each of them 
testified on his own behalf. Since none of them joined in 
Ippolito’s contention, they imphedly concede that there was 
sufficient evidence as to their guilt to go to the jury. 


9 


Government, to support it.’ Glasser y. United 
States, Nos. 30-32, this Term, decided January 19, 
1942. And where a conspi is establis 
slight evidence connecting the defendant therewith 
; still be substantial and, if so, sufficient to sus 
United States, 94 PF. 


ed, 


tain a convietion. Meyer: 
(2d) 438 (C. C. A, 6), certionari denied, 304 U.S. 
583; Galatas vy. United States, 80 F. (2d) 15, 24 
(€. ©, A. 8), certiorari denied, 297 U.S. Re 

In any event, petitioner concedes (Pet. 2, 26) 
“that Bematre’s testimony implicated Ippolito in 
the offenses charged in the indictment,’ and as the 
court below held (R. 724) “the order in which tes- 
timony is presented at a criminal trial is solely 
within the diseretion of the trial judge.”” Goldsby 
y. United States, 160 U 70, 74; Diehl y. United 
States, 98 F. (2d) 545, 548 (C. C. A. 8); United 


Similarly. with respect to the counts charging substan- 
tive offenses, itis settled that if a conspiracy és shown, as in 
the present case, the net 
outside the presence of hi 
of the conspiracy, are admissible 
though a conspiracy is not charged 
man Coal & Coke Co. v. 
v. Clajtin, 7 Wall 
(2d) Wa, 166 (C . 
Bernstein v, United States, 
1M: Quereia v. United States, 
A. 1), reversed on other 42 
v, United States, 6 
U. 


defendants, but in aes 
st the latter, ev 
indictment. 
iM), 24s 
1 States v. Cohen, 
denied, sub nom. 
Term, March 2, 
98-909 
S. 466; 
A, 5), 
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States v. Hirsch, T4 F. (2d) 215, 219 (0, GC. A. 2)- 
Therefore, even if the trial court’s ruling were 
erroneous, in the light of the entire record, the 
error was so insubstantial as not to warrant re- 
versal. Section 269 of the Judicial Code (28 U.S. 
CG, 391); Spivey v. United States, 109 F. (2d) 181, 
186 (C. C. A. 5), certiorari denied, 310 U. 8. 631; 
Borum v. United States, 56 F. (2d) 301, 303-304 
(App. D. C.), eertiorari denied, sub nom. Logan 
vy. United States, 285 U. S. 555; Haywood Vv. 
United States, 268 Fed. 795, 798 (C. C. A. 7), cer- 
tiorari denied, 256 U. S. 689. As the court below 
observed (R. 724) ‘‘the trial of a criminal case is 
not a game in which a guilty defendant is en- 
titled to go free merely because, at an interme- 
diate stage of the proceedings the government 
through no fault of its own has not been able to 
offer evidence, later procured and offered, which 
establishes the defendants’ guilt.’’ Cf. MeGuire v. 
United States, 273 U.S. 95, 99. 

2. Petitioners’ assertion that the Assistant 
United States Attorney deliberately elicited testi- 
mony unrelated to the charges that petitioner Di 
Nola and another assaulted and robbed Bematre 1s 


41t was not until after the defendants had completed their 
testimony that Bematre, who was named in the indictment, 
expressed a desire to testify for the Government (R, 563, 607, 
613-614). His testimony completely disclosed the activi- 
ties of the defendants and supplemented, particularly, the 
evidence against petitioner Ippolito by showing the objects 
and purposes of the various meetings which the evidence 
showed that Ippolito had attended (R. 565, 623). 


il 


um: 


anted by the record. As the court below 


found (R, 728), “the answers were non-responsive 
and unsolicited by the United States attorney.” 
Immediately preceding Bematre’s objectionable 
se the following colloquy occurred (R.575) + 
Mr. Tvso [Defense counsel]. May I in- 
quire is this in conneetion with the charge: 
Mr. Stanziane [Assistant United States 
Attorney]. Yes, in connection with the 

still. 
When the witness volunteered the information, the 
Assistant United States Attorney was the first to 
protest, “No, no, about the still.” (R.575; see also 
R. 576). The judge immediately instructed the 
jury to di 


resp 


rd the statement and not permit 
jt to enter into their deliberations (R. 576), and 
again, in his final charge, told them not to predi- 
© their verdict upon anything which had been 
excluded by the court (R. 674). 

Moreover, on ero: 
petitioner Di Ne 
respect to. the 


xamination of Bematre, 
i's counsel examined him with 


wed robbery, apparently to 
show prejudice on his part (R. 610), and thereby, 
as the court below said (R. 728) “opened the 
door to reexamination of this point by govern 


ment counsel.’” 

Tt is cle 
may have resulted from the reference to the rob- 
hor adequately eared both by the trial 
court’s instructions to the jury (Throckmorton 
vy. Holt, 180 U. 8, ; United States v. 


therefore, that ar 


y prejudice which 


y Wits 
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2), cer- 


Nimerick, 118 F. (2d) 464, 466 (C. C. A. ¢ 
United 


tiorari denied, 313 U. 8. 592; Jackson V. 
States, 66 F. (2d) 280, 983 (App. D. C.), cer- 
tiorari denied, 290 U. S. 626; United States Vv. 
Rosenstein, 34 F. (2d) 680, agp (C. G. B as 
certiorari denied, 280 U. »%. 581) and by the 
deliberate reopening of the ee by petitioners’ 
counsel. 

Petitioners’ contention (Pet. 6-7, 15, 25-27 ) 
that the trial court improperly permitted the Assist- 
ant United States Attorney to introduce prior con- 
tradictory statements ° to neutralize the testimony 
of Government witness Hahn is without merit. 
Mrs. Hahn testified that she was unable to identity 
any of the petitioners as patrons of the Cypress 
Restaurant where she formerly worked (R. 152). 
Previously, however, in a statement made in May 
1940, she had identified both Ippohto (R. 190) and 
Maggio (R. 187, 188) as patrons and at a previous 
trial she had identified Maggio as such a patron 
(R. 205). Thereupon the Assistant United States 
Attormey, pleading surprise, requested and ob- 
tained permission to ask the witness certain ques- 
tions, based on her prior statement, in order to 


> Petitioners’ claim (Pet. 23) that during his examination 
of witness Hahn, the Assistant United States Attorney 
“brought before the jury hearsay statements that the peti- 
tioners and their associates were underworld characters” re- 
fers to the prior statement made by the witness Hahn in 
which she referred to one of the petitioners as a member of 
the “Big Four” (R. 188). But there is nothing in the record 
to show that the “Big Four” was a “sinister” underworld 
characterization. 
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neutralize her testimony (R. 185, 186), It is set- 
tled law that the trial court in its diseretion, may, 


ntor to 
adictory 
f the witness’ testimony takes him by 
Hickory v. United States, 151 U. 8. 
309; Walker v. United States, 104 F. (2d) 
465, 470 (C. C. A. 4); United States vy. Graham, 
102 F, (2d) 436, 441-442 (0, C. A, 2), certiorari 
denied, 307 U. S, 643; Curtis v. United States, 67 
F. (2d) 943, 96 (C. A. 10). Di Carlo v. 
United States, 6 F. (20) 364, 367-368 (C. C. A. 2), 
certiorari denied, 268 U, 8. 706. 

4, Petitioners’ contention (Pet. 7, 13-14, 27-29) 
that they were entitled to oral argument on their 
petition for rehearing hefore the cireuit court of 


as in the present case, allow the pro: 
<amine his own witness as to prior contr 
statements 


appeals sitting ew bane is quickly disposed of by 
Rule 25 of the Rules of the Circuit Court of 
Appeals for the Third Cireuit, set out in the 
Appendix to petitioners’ brief (Pet. 31), ‘This 
rule provides: 


* Petition 
not surp . 62 While it is 
true that Mrs, Hahn testified that on the preceding day she 
told an that she was not then positive in her 
idlentitic y of the petitioners (R, 192), there is 
nothing ecord to show who the gator” 


was 


what his « ion with the ease was, or that the Assi 
United States Attorney was advised of that statement (see 
R. 201), ), the 


trial court was entitled to accept the prosecutor's claim of 
surprise without more. Cnited States v. Graham, 102 F. 
(2d) 436, 441-442 (CLC, AL 2), 
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Such a petitione 1s not subject to oral 
argument and will not be eranted, unless a 
judge who concurred in the judgment de- 
sires it, or a majority of the court en banc 
so determines. 
It is clear that this rule contemplates considera- 
tion of petitions for rehearing by the court en 
banc, even though only three judges heard the 
argument on appeal.’ 


CONCLUSION 
The decision below is correct, and there is 1n- 
volved no conflict of decisions or any question of 
general importance. We therefore respectfully 
submit that the petition for a writ of certiorari 
should be denied. 
CHARLES FAHY, 
Solicitor General, 
WENDELL BERGE, 
Assistant Attorney General. 
Oscar A. PRovost, 
Henry J. Fox, 
WALTER J. CUMMINGS, JTY., 
Attorneys. 
May 1942. 


: Nothing in Commissioner v. Textile Mills Securities 
Corp., 117 F. (2d) 62 (C. C. A. 3), aff’d, 314 U. S. 326, or 
Oughton v. National Labor Relations Board, 118 F. (2d) 486 
(C. C. A. 3), relied on by petitioners (Pet. 27-28), suggests 
the contrary. In both of those cases arguments were heard 
by the entire court sitting en banc after the petition for re- 
hearing had been granted. Neither case, however, sugvested 
that one who petitions for rehearing is entitled to ora | areu- 
ment on the petition itself. | 
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i Ariba Ws Cross Toe Law Pi 
: 


PETITIONERS’ REPLY BRIEF. 


1. In its argument (Br. p. 8), the Government asserts 
that Ippolito ** * * was seen working avound the prem- 
ises on at least two oceasions shortly before the raid (R. 
96)", ‘The statement is inaccurate. The witness merely 
stated, pointing at Ippolito: “This man here looks fa- 
miliar’”? (R. 96). 


She did not state that he was one of the men who was 
working there, or that he was ever on the premises, The 
fact that petitioner lived in Trenton all of his life, might 
‘account for her impression he ‘looked familiar to her’”. 


During the cross examination of the witness, the Dis- 
trict Attorney asserted: “* * * This witness has iden- 
tified one Carl Ippolito’. On counsel’s protest that she 
had not, and at the request of counsel, the Court struek the 
remark, adding (R. 104, 105): 


““] will strike it from the record. What this wit- 
ness said was that Carl [ppolito looks familiar to her. 

Mr, Stanziale: T will qualify my statement to that 
effect; this witness says one of the men working 
around there she believes was Carl Ippolito. 

(Page 105) Mr. Reich: I object, there was no 
such testimony, your Hono 

‘The Court: I will strike it.” 


The Court’s specifie charge to the jury relating to this 
testimony is as follows (R. 691): 


‘Phe witness Irma Todtenhansen did not test 
that she saw the defendant Carl Ippolito do anythi 
upon the premises where the still was set up—1060 
Revere Avenue, Trenton, New Je She did not 


even testify that she saw the defendant Ippolito 
upon the premises. Her testimony was only to the 
effect, as far as the defendant Ippolito was con- 
cerned, that he looked familiar to the witness Mrs, 


Todtenhausen.’’ 
In his brief below the District Attorney said (at p. 10): 


‘“‘There was other government testimony but it 
was not sufficiently definite to connect Ippolito. For 
instance, there was testimony by one Irma Todten- 
hausen that Ippolito looks familiar, when asked to 
identify a man who did certain work around the 
cellar of the still premises, but she did not definitely 
identify Ippolito as that man (Tr. 96).”’ 


The Circuit Court of Appeals decided that (R. 722): 


‘‘In addition to Bematre’s testimony the evidence 
as to each of the defendants was as follows: 

Carl Ippolito: During approximately six weeks 
prior to the raid Ippolito was frequently seen in the 
company of Bematre, Ciccone, DiNola and Marcan- 
thony.’’ 


The foregoing erroneous statement of fact made by the 
Solicitor General was inserted to escape the decision of 
this Court in United States of America vs. Falcone, 311 U. 
S. 205, at page 210, that: 


‘It could not be inferred * * * from the easnal 
and unexplained meetings of some of the respondents 
with others who were convicted as conspirators, that 
respondents knew of the conspiracy.’’ 


2. The Government points to a colloquy between the 

District Attorney and counsel, in order to establish that 
7 ™) Ia ‘ ie y . y ~ y 

the witness’s answer was wholly unexpected and unrespon- 
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sive, In light of the record, the colloquy establishes most 
clearly how really deliberately the District Attorney acted, 


The District Attorney sought permission to talk to Be- 
matre before he took the stand (R. 462, 63). Tt must be 
assumed he knew of the incident. If any doubt on that 
score still remains, the examination by the District Attor- 
ney (R. 639), where he led the witness throngh a recital of 
the intimate details, should remove any doubt remaining. 
After the motion for a mistrial, the obvions confusion of 
the District Attorney, as exhibited by his questions (R. 576), 
and the nature of the questions then asked which called for 
matters already in the record, indicates clearly the witness 
had nothing other than the “robbery incident’? to talk 
about. 


If the District Attorney wanted to find out if the witness 
had visited the still—a question—what happened to you 
personally would not elicit it. 


Furthermore, assuming he knew of the incident, as we 
have a right to assume from what has been said, when the 
witness started to deseribe the robbery, and before he did 
so, the District Attorney could have then said: “No, no, 
about the still’”—and thus prevent testimony of the robbery 
from coming to light. Instead, he led the witness on with 
“What happened to you—" (R. 575), 


the questior 


We believe our assertion that the testimony was de- 
liherately elicited is fully sustained by the reeord, 


Hanotp Siaxpt, 
Attorney for and of Counsel with 
Petitioners. 
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the weight of authority. 
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Supreme Court of the United States 


October Term, 1941 


EVERGREEN FARMS COMPANY 


Petitioner 
vs. 
WILLACY COUNTY WATER CONTROL & 


IMPROVEMENT DISTRICT NO. 1 
Respondent 


Petition For Writ of Certiorari to the United States Cireuit 
Court of Appeals for the Fifth Circuit 


MAY IT PLEASE THE COURT: 


The petitioner, Evergreen Farms Company, a partner- 
ship composed of R. E, Harding, W. A. Harding and wife, 
L. V. Harding, E. B. Burton, a widow, Charles N. Young and 
Lewis Burton, respectfully show to this Honorable Court: 


ar ae 
A. 


Summary Statement of Matter Involved 


This case involves the right of set-off under Section 
68 of the Bankruptcy Act, of mutual debts existing be- 
tween the bankrupt and a creditor at the time of the filing 
of a petition in bankruptcy in a proceeding under Title IX 
(Municipal Bankruptcy Act), of the Act, where a revision 
of the debt is actually consummated. 


At the time of the filing of the bankruptcy petition, the 
petitioner was indebted to the bankrupt in the sum of $7,- 
019.66 (R-30), and the bankrupt was indebted to petitioner 
in an amount of $449%-44 (R-187 Interlocutory Decree of 
District Court approving plan and disallowing set-off). 
Mutuality existed since the amount owed by petitioner to 
the bankrupt was payable into the Maintenance and Opera- 
tion fund of the debtor,! and the amount owed by the debtor 


1—Art. 7880-103, Revised Civil Statutes of Texas, creates a Mainten- 
ance Fund for Water Control and Improvement Districts as follows: 


“Such district shall have a fund to be known as the “Main- 
tenance Fund” into which shall be paid ail funds collected by 
assessment or otherwise of the maintenance, repair and opera- 
tion of the properties and plant of the district, or for tempor- 
ary annual rental due to the United States. Out of said fund 
shall be paid all expenses of maintenance, repair and opera- 
tion of the district, except the expenses of assessing and col- 
lecting taxes for the interest and sinking fund may be paid 
out of that fund. Out of said fund may be paid all expenses 
not herein otherwise provided for. (Acts 1925, 39th Leg., ch. 25, 
p. .115, pec, 103)” 


' Art. 7880-102, Revised Civil Statutes of Texas, provides for a Con- 
struction Fund into which is payable all moneys derived from the sale 
of bonds of the district, to be used only for construction purposes. 


Art. 7880-94, Revised Civil Statutes of Texas, creates the Interest 
and Sinking Fund into which is payable all taxes collected for the pur- 
pose of paying off the bonded indebtedness of the district, and it may 
be used only for that purpose. 


to the petitioner was payable only out of such Maintenance 
and Operation fund. The claim of the creditor against the 
debtor was one assigned to petitioner by one of its partners 
as a part of the assets of petitioner at its organization, nine 
months prior to the filing of the petition in bankruptey. 
Evidence upon this fact is undisputed (R-16), and the claim 
was approved by the District Court (R-187). The claim of 
petitioner against the debtor was for expenses incurred by 
W. A, Harding, one of the partners of petitioner, in connec- 
tion with the procuring of a loan to the debtor from P, W. A. 
of approximately $4,000,000,00. No evidence was offered to 
dispute or contest the validity or amount of either of the 
claims, nor was there any evidence offered to contradict or 
dispute the assignment of the claim to petitioner, 


‘The petitioner presented in due time its request for a 
t-off of the respective mutual debts between it and the 
debtor, and in the same Order wherein the District Court 
approved the plan of composition, it disallowed the set-off. 
‘The judgment was affirmed by the Fifth Circuit Court of 
Appeals in 142 Fed (2d) 1. 


‘The Plan of Composition in Brief 


acy County Water Control & Improvement District 
Water Control and Improvement District organized 
nder the laws of the State of Texas,t being an irrigation 
district created for the purpose of constructing and operat- 
ing irrigation projects and works devoted to the improve- 
ment of lands for agricultural purposes. 


ited under Article 16, Section 59 of the Con- 


Such District wa 
: ss und Art, 7880-1 to 147%, Revised Civil 


stitution of the State of 1 
Stotuter of Tex: 


nA 


On July 30th, 1940, it presented its petition for the con- 
firmation of a plan of composition. The petition alleged in- 
solvency; that its indebtedness consisted of outstanding 
bonds, judgments and current obligations aggregating $5,- 
591,884.00 in principal, with unpaid interest of $146,000.00. 
It also alleged that it had defaulted on the principal of its 
“bonded indebtedness approximately $318,000.00. Of its bond- 
ed indebtedness, $3,726,000.00 thereof was evidenced by 
bonds payable to P. W. A. and not subject to the plan. 


The debtor further alleges that it had procured from R. 
F. C. a loan of $516,000.00 to refund its indebtedness affect- 
ed by the plan in the sum of $1,480,524.29, which allowed a 
refunding on the basis of 35c on the dollar. 


On the 29th day of November, 1940, the District filed its 
amended plan seeking to subject thereto claims in the sum 
of $14,297.58, which included that of petitioner, payable out 
of the Maintenance and Operation fund of the District. 


Petitioner’s claim was set up by the debtor as belong- 
ing to W. A. Harding. W. A. Harding filed a Disclaimer on 
December 14th, 1940, setting up that he did, on the 6th day 
of September, 1939, assign the claim to Evergreen Farms 
Company. Evergreen Farms Company intervened on De- 
cember 18th, 1940, setting up its ownership of the claim and 
asked that the amount owed by it to the debtor be set-off 
against said claim. 


The Lower Court approved the claim of Evergreen 
Farms Company, disallowed the set-off and subjected the 
claim to the plan, whereby petitioner should receive 35c 
on the dollar for said claim. This judgment was affirmed 
by the Fifth Circuit Court of Appeals. 


—5— 


REASONS RELIED UPON FOR ALLOWANCE OF THE 
WRIT 


(a) The Circuit Court held in this case that the right 
of set-off provided for in Section 68 of the Bankruptey Act 
is inapplicable to proceedings under Chapter IX of the 
Bankruptey Act (Municipal Bankruptcy Act) even though 
a plan of debt revision is approved and consummated in 
such proceeding. This decision is in sharp confliet with de- 
cisions by this Court in the Cumberland Glass Company 
case (237 U. S. 447) and the Lowden case (298 U.S. 160). 


(b) ‘The Cumberland Glass Company case established 
the right of set-off under Section 68 in composition pro- 
ceedings 


(c)_ In the Lowden case, the late Mr. Justice Cardoza 
reserved the question of the right of set-off in proceedings 
for reorganization, yet strongly inferred that upon a dis- 


tribution of the ai 


s, or “the analogous stage of revision 


of the debt” an offset under the 


tatute would be proper. 
There was certified to the Supreme Court in the Lowden 


case, amon others, the question “Does the right of set-off 


recognized by S 


ction 63 (a) of the Bankruptey Act apply 


to reorganization proceedings under Section 7 of that Act?” 


‘The Court held the question insufficient as being too gen- 


eval, stating in part, “One must see the controversy in its 


setting before the implication of a ruling can be prefigured 


with assurance," The Court stated, however, as follows: 


ee 


“From the fact without more that such a pro- 
ceeding has been initiated, one cannot know that It 
will be necessary to have recourse to Section 68, 
11 U. S. C. A., 108, which was meant in its enact- 
ment to prescribe the rule of set-off upon a dis- 
tribution of the assets. That stage of administra- 
tion, or the analogous stage of the revision of the 
debts, may never be attained in a proceeding to re- 
organize, though a petition has been approved and 
trustees have been appointed.” (Bold face fur- 
nished). 


“If a plan of reorganization is not proposed or 
accepted, or, being proposed and accepted, is not 
confirmed by the Court within a reasonable time, 
the whole proceeding may be dismissed, (Sec. 77 
(c) (7), 47 Stat. 1476); the title to the estate thus 
reverting to the debtor.” 


(d) In this case a debt revision was authorized and 
consummated contemporaneous with the disallowance of 
the set-off. (R-185). No appeal is pending which directly 
attacks the approved plan itself. 


(e) The decision also conflicts with that of the Seventh 
Circuit Court of Appeals in In re: Rosenblum Grain Cor- 
poration (103 Fed. (2d) 656, 658) which cites with approval 
the Cumberland Glass Company case, and also conflicts 
with the decision of the Tenth Circuit Court of Appeals in 
Henry vs. Dolley (99 Fed. (2d) 94), in both of which cases 
it is held that the right of set-off under Section 68 of the 
Bankruptcy Act exists even in reorganization proceedings 
under Section 77 of the Act. 


A portion of the opinion in the Rosenblum case being 
as follows: 


“On April 23, 1935, the debtor filed its volun- 
tary petition for corporate reorganization under 
Section 77 (b) of the Bankruptey Act, 11 U.S. C. 


A., Sec. 207. The District Court then ordered the 
grain and stock accounts here in question closed. 
After the close-out, this situation remained: the 
claimants had on their books a balance belonging 
to the debtor; the debtor had on its books a bal- 
ance belonging to the claimants, Therefore, at the 
proper time, each claimant filed as his claim 
against the debtor an amount equal to the differ- 
ence between the balances in the respective ac- 
counts. The trustee objected to each claim on the 
ground that the resulting off-set lacked mutuality, 
Tho District Court, however, allowed the offset 
under Section 68 (a) of the Bankruptey Act.” * * 

“The necessary mutuality existed, and the bal- 
ance in the respective accounts were properly sct- 
off one against the other.” 


1 


(a) The holding of the Cireuit Court that Chapter IX of 
the Bankruptey Act was a separate law to itself, and not 
therefore subject to the general provisions of the Bankrupt- 
ey Act, is untenable and is in conflict with the great weight 
of authority, and particularly in conflict with the decision 
of this Court in U.S. vs, Bekins (304 U.S. 27, 58S. Ct. 811) 
and with the cases therein cited. 


(b) In the Bekins case the Court stated that “It is well 
settled that a proceeding for composition is in its nature 
within the federal bankruptcy power. Compositions were 
authorized by the Bankruptey Act of 1867, See. 43, 14 Stat. 
8, as amended by the Act of 1874, ¢. 390, Sec. 17, 18 Stat. 
192, It ix unnecessary to the validity of such a proceeding 
that it should result in an adjudication of bankruptey.” The 
Court quoted from its previous decision in Continental- 
Ilinois Bank and Trust Company vs. Chicago Rock Island 
Railroad Company (294 U. S. 648, 673, 59 S. Ct. 595, 79 L. 
Ed, 1110), to the effect that compositions under the Bank- 


pr ee 


ruptcy Act “Was there sustained upon the broad ground that 
the ‘Subject of Bankruptcies’ was nothing less than ‘the 
subject of the relations between an insolvent or non-paying 


fraudulent debtor and his creditors, extending to his and 


their relief’.” 


III 


The Circuit Court has decided in this case an important 
and far reaching question of law which has not been, but 
should be, settled by this Court. This decision being that the 
right of set-off in composition proceedings under Chapter 
IX is not controlled by the general laws of bankruptcy, but 
“Gg controlled by Chapter [IX dealing with municipal corpor- 
ations.”! This is true in view of the tremendous number of 
suits being filed and now pending under the Municipal 
Bankruptcy Act, and in view of the fact that in 95% of such 
cases in which debts payable out of the Maintenance and 
Operation funds of the debtor, the question of set-off will 
arise. It being borne in mind that the Maintenance and 
Operation fund of a municipality, such as Appellant, is not 
derived from taxation, but rather from water assessments, 
water charges and rents, and is used only for the purpose 
of paying current obligations of the municipality and can- 
not be used to discharge its bonded indebtedness. 


IV 


The Circuit Court’s holding that the Lower Court prop- 
erly disallowed the set-off in this case, because to allow the 
same would constitute a preference in favor of Evergreen 


1—Quoted from the Opinion, 142 Fed. (2d) 1. 


=s— 


Farms Company, was against established law, and contrary 
to the decision of the Sixth Circuit Court of Appeals in Pru- 
dential Insurance Company of America vs. Nelson (101 Fed. 
(2d) 441) and the decision of this Court in Scott vs. Arm- 
strong (146 U. S. 499, 12 S. Ct, 148). In the latter ease the 
Court stated “Where a set-off is otherwise valid, it is not 


perceived how its allowance can be considered a preference, 
and it is clear that it is only the balance, if any, after the 
set-off if deducted, which can justly he held to form part 
of the assets of the insolvent.” (Bold face furnished) 


‘The Sixth Circuit Court held in the Prudential Insur- 
ance Company case in part as follows: 


“In all cases of mutual debts, where the insol- 
vency of one of the debtors and the rights of the 
the other creditor in the assigned estate are in- 
yolved, equity intervenes and modifies the legal 
right of set-off in order to promote equality and 
Justice. Compare Scott vs. Armstrong, 146 U. S. 
499, 513, S, Ct. 148, 36 L. Ed. 1059; Western Power 
Mig. Co. vs, Brewerton Coal Co., 7 Cir. 81 Fed. (2d) 
85; Standard Oil Company of New Jersey vs. El- 
liott, 4 Cir., 80 Fed. (2d) 158; Hood vs. Brownlee, 
4 Cir, 62 Fed. (2d) 675." 


‘There was no dispute in this case that, at the time of the 
filing of the petition in bankruptcy, there were mutual debts 
existing between Evergreen Farms Company and the bank- 
rupt. The Creditor, Evergreen Farms Company, was indebt- 
ed to the respondent for water charges and assessments in 
the sum of $7,019.66, (R-30) and the debtor was indebted to 
Evergreen Farms Company at such time in the sum of 
$4,797.74, as found by the Distriet Court (R-187). 


‘Thus, the question is squarely put as to whether or not, 
under the Municipal Bankruptcy Act, where there are mu- 


poy | | 


tual debts existing between the bankrupt and its creditors 
at the time of the filing of the bankruptcy petition, and 


where an actual debt revision is accomplished, the Court 
should set-off the respective debts as provided for in Sec- 


tion 68. 


This Court should likewise take jurisdiction of this case 
in order to correct the error appearing on the face of the 
opinion of the Circuit Court of Appeals to the effect that 


the matter of set-off “is controlled by Chapter IX dealing 
with Municipal Corporations, rather than by general pro- 
vision of the Bankruptcy Act”, there being no provision in 
Chapter IX either allowing or disallowing the right of set- 
off. Chapter IX being merely an amendment to the general 


laws of bankruptcy. 


WHEREFORE, your petitioner prays that a Writ olf 
Certiorari issue under the seal of this Court directed to the 
Circuit Court of Appeals for the Fifth Circuit, commanding 
said Court to certify and send to this Court a full and 
complete transcript of the record and of the proceedings of 
said Circuit Court, had in the case numbered and styled on 
its docket “No. 9954, Evergreen Farms Company, a partner- 
ship, etc. et al, Appellant, versus Willacy County Water 
Control & Improvement District No. 1, Appellee”, to the 
end that this cause may be reviewed and determined by 
this Court as provided for by the Statutes of the United 
states; and that the judgment herein of said Circuit Court 
be reversed by the Court, and for such further relief as to 


this court may seem proper. 


= 
Dated March 30, 1942. 
D. F. STRICKLAND, Mission, Texas 
Counsel for Petitioner 


Of Counsel: 
ORVILLE IL. COX 
McAllen, Texas 
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Respondent. 


ANSWER TO PETITION FOR WRIT OF CERTIORARI 


‘This is a proceeding under Chapter IX of the National 
Bankruptey Law. The Trial Court refused to allow the set- 
off claimed by the Petitioner for the writ of certiorari and 
such action wi 


affirmed by the Circuit Court of Appeals. 


The Petitioner for the writ charges that the decision of 
the Cireuit Court of Appeals is erroneous and is in conflict 
with the following ca: 

Cumberland Glass Mfg. Company v. DeWitt, 237 U.S. 
447; 
Lowden v. Northwestern National Bank & Trust Com- 
98 U.S. 160. 


pany 


We submit that the decision of the Cireuit Court of Ap- 


peals in this ease is not in conflict with the two cases just 


cited. 


The Cumberland Glass Company case involved the ques- 
tion of whether Section 68 of the Bankruptey Act (author- 


2 


set-offs) applied in a bankruptcy proceeding involy- 
ing the estate of Charles DeWitt & Company, during the 
course of which proceeding a composition of the indebted- 
ness was proposed and confirmed. Such composition was 
proposed and accomplished under Section 12 of the act 
which affects only private debtors and was enacted long 
before the Municipal Compositions Act now comprising 
Chapter IX. Compositions under Section 12 may be had in 
the course of a bankruptcy case theretofore instituted and 
if the plan is confirmed the case is dismissed, but if the 
plan is not confirmed the estate must be administered as 
provided in the Bankruptcy Law. Obviously there is no sim- 
ilarity between this provision of the General Bankruptcy 
Law and the Municipal Compositions Act. Nevertheless, the 
Court held that Section 68 is permissive rather than man- 


datory. 


izing 


The Lowden case was a reorganization proceeding by a 
railroad company under Section 77 of the Bankruptcy Law 
wherein the Circuit Court of Appeals certified to the Su- 
preme Court the abstract question of whether Section 68 
(allowing set-offs) was applicable to proceedings conducted 
under Section 77. The Supreme Court declined to answer 
the question because the question and the statement cer- 
tified were insufficient to apprise the Court as to whether 
the set-off should be allowed or disallowed under the facts 
in that particular case, and the Court further declined “‘to 
put the law [Section 68] into a straight jacket by subject- 
ing it to a pronouncement of needless generality.” In other 
words, the Supreme Court declined to say whether Section 
68 was applicable to a Section 77 proceeding, but if it is 
applicable it is clear from the opinion that its application 


3 


would depend entirely upon the facts and the justice of cach 
particular case. 


In the ease now before the Court, the Trial Court held 
that under the facts, the Petitioner for certiorari was not 
entitled to a set-off. In addition to the opinion of the Circuit 
Court of Appeals, very little need be said concerning the 
justice of the decision of the Trial Court, but the record 
might be summarized briefly as follows: 


W. A. Harding 
insolvent district; Har 


heduled as a creditor of the 
ing filed a disclaimer and al- 
leged that he had assigned his claim to a partnership 
(Evergreen Farms Company), consisting of himself 
and some others; the partnership filed a protest to 
the plan alleging that it owed the insolvent district 
some money and asking that the claims be set-off. 


The District did not know of the assignment until 
after the Reconstruction Finance Corporation made 
the refinancing loan; until after the plan of composi- 
tion had been adopted, amended, submitted to the ered- 
itors and $1,376,000.00 of bonds purchased by the Re- 


ruction Finance Corporation; and until after a 


nish money which the District thought it owed W. A. 
Harding. (R. 28; 175; 121; 145; 209; 161.) 

The accounts which the Evergreen Farms Company 
partnership attempted to off were not 
the District to the partne 
uals, most, but not all of whom were members of the 
partnership. (R. 30.) 


‘The principal part of the revenues from which the 
Harding claim was payable had been pledged thereto- 
fore for the payment of bonds held by the United 
States Government. (R. 56; 58.) 


Even though the assignment from Harding to the Part- 
good faith (evidence to the con- 


nership was in the utmos 
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SUPREME COURT OF THE UNITED STATES 


October Term 1941, 


No. 


Avoent Minier, Max Miner ann Isinone Seananren, 
Petitioners, 
ys. 


Ustren Srares or Amenica, 
Respondent. 


PETITION FOR WRIT OF CERTIORARI TO THE 
UNITED STATES CIRCUIT COURT OF APPEALS 
FOR THE SIXTH CIRCUIT. 


To the Honorable, The Supreme Court of the United 
ates 

Your petitioners, Albert Miller, Max Miller and Isidore 
Searbnick, respeetfully show: 


1. SUMMARY STATEME 
INVOLV! 


OF THE MA’ 
2D. 


These thr 
hor 14. 195 
pun, 
District Court for the Eastern Distr 
were later tried before 
sentenced on May 2 


petitioners were jointly indicted on Octo- 
(R. 1) with the Alaska Smoked Fish Com- 


. 7A) and 
convietion 


2 


was affirmed by the Sixth Circuit on February 5, 1942 (R. 
121) and rehearing was denied March darlin (R. ae 

The only question ‘nvolved is the sufficiency of the in- 
dictment to charge an offense. 

The indictment contains two counts: One, for con- 
spiracy under Section 88, Title 18, U. S. Code to violate 
Section 29 of the Bankruptcy Act as amended (11 U. S. 
Code, Section 52b) by concealing assets from a receiver 
in bankruptcy, and two, the substantive offense of con- 
cealing the same assets from the receiver. 

Objection was made to the sufficiency of the indict- 
ment by motion to quash (R. 7) which was denied by the 
court (BR. 13). The objection was renewed in a motion 
for directed verdict and dismissal (R. 10-11; 14) which 
was denied and exception allowed (R. at); 

The District Court did, however, order the United 
States to elect under which section and subsection of the 
statute it would proceed for the substantive offense, where- 
upon the United States elected to proceed under subsec- 
tion 1 (R. 10) providing: 


* x 


“A person shall be punished * upon 
conviction of the offense of having knowingly 
and fraudulently concealed from the receiver, 
trustee, United States marshal or other officers 
of the court charged with the custody of property 
* * * any property belonging to the estate 
of a bankrupt.” 


The facts are revealed in the indictment itself and may 
be summarized thus: 

The Alaska Smoked Fish Company, a corporation, was 
organized under the laws of Michigan in 1934. It was 
engaged in the business of smoking fish and selling it to 
retailers in Detroit and also in the business of wholesaling 
and retailing groceries (R. 3). 


3 


The corporation ma ned a warehouse, smoke house 
and main office on Napoleon Street. a retail store on 
Twellth Street and another on Dexter Boulevard. (BR. 8). 


was President, the peti- 


‘The petitioner, Max Mill 
tioner, Isidore Searbnick, 

tion which (it is charged) tt 
the petitione 


of the corpora- 
dominated (R. 3) and 
in charge of the two 


retail stores of the corporation (R. 


On February 7, 1 


Albert: Miller is charged) 
rented 4 on 


ermwood Avenue under the 

‘obs and then the three alleged 
r 

‘on Street, ‘T 

sto the Fern 


prunty 7, 1938, transferred 
fth Street and Dexter 
nod Avenue store (R. 3) 
1) cans of sard 
cans of mushrooms (R. 2, 
until April 2 


conspirators. shortly afte 


from the 
Touley 


ten and & 
led” the 
discovered” and turned over to a reeviver in bankruptey. 


(Hed). 


1938 when the property was 


It is now most important to note that the indictment 
does nol merely charge the crime in the kinguage of the 
statute, but it sets forth affirmatively that there was no 
bankruptey pending when the property was transferred 
filed 
1938. (R. 5). 


“conewaled” because an involuntary petition wi 
against the corporation alone on April 


vs later, on April 18, 1938, the very same day 
ed concealment in the substantive count is 
al to have taken place (R. 6), a receiver was ap- 


pointed (R. 2.5). 


The indictment furthy 
poration was not adjudi 
i 


of the prope 


lirmalively that the cor- 
ed a bankrupt until May 
IS (R, 5). three days afler the receiver took possession 
jy. (R.A). 
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allege, but the court will, of 
at the bankrupt corporation's 
s were not due until May 12, 


The indictment does not 
course, judicially notice th 
schedules disclosing its asset 


1938 under Section 95, Title 11, 


36 which provided at that 


time as follows: 

“The bankrupt shall * * * (8) prepare, 
make oath to, and file in court within ten days, 
unless further time 1s sranted, after the adjudi- 
cation, if an involuntary bankrupt, and with the 
petition if a voluntary bankrupt, a schedule of 
his property, showing the amount and kind of 
property, the location thereof, its money value 
fetal os se 


In addition to disclosing its property in the schedules, 
the bankruptcy law further provided that one of the bank- 
rupt’s duties was to submit to an examination concerning 
its property at the first meeting of creditors and at such 
other times as the court shall order: 


“The bankrupt shall * * * (9) when present at 
the first meeting of his creditors, and al such 
other times as the court shall order, submit to an 
examination concerning * * * the amount, kind, 
and whereabouts of his property, and, in addi- 
tion, all matters which may affect the admiunistra- 
tion and settlement of his estate; but no testi- 
mony given by him shall be offered in evidence 
against him in any criminal proceeding.” 


The first meeting of the creditors referred to in the 
above statute, however, could not possibly be held until 
at least ten days after the adjudication, under the provl- 
sions of Section 91, Title 11, U. S. C. which provides: 

“The court shall cause the first meeting of the 
creditors of a bankrupt to be held not less than 
ten nor more than thirty days after the adjudi- 
cation ~*~" 


The indictment « 


» that the court had 
ordered the bankrupt to submit to any examination con- 
cerning his property at any other time. 


IL is vitally impor 


int to note, therefore, that the in- 
dietment upon its face shows that at the time of the 
alleged concealment on April 18, 1938, in the substantive 
count, (R. 6) and on April 29, 1938, the date when the 
receiver took the property into his possession under the 
count, (Re 4) the statutory period—May 12, 
for diselosure of assets by the bankrupt had not 
yot elapsed, nor had this stitutory period been shortened 
by any order of court, nor had there bi 


ph any demand for 


an curior disclosure by the court, the receiver or other- 


wise. 


I. ‘THE QUES 


MON PRESENTED, 

Upon this state of facts, the fundamental question pre- 
sented is simple: 

Does the indi 
ment of assets from a receiver in 
indictment affirmativel 
allowed to the offic 


clment charge the offense of “conceal 
Kkruptey when the 
shows that the statutory time 
of a bankrupt corporation within 
which to diselose its assets, had not yet elapsed, and there 
the statutory period was shortened by 


is no ehar: 
court order, offi 


demand or otherwise? 


‘The same problem, dilferently stated, is: 

Does concealment of assets prior to hankruptey become 
criminal instantly on bankruptcy intervening, or the ap- 
pointment of a receiver, or do the bankrupt and its of- 
ficers have the legal right to wait until the schedules are 
due, to disclose assets, unless the Court has ordered an 
rlier disclosure? 
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The construction taken by the courts below in the case 
at bar was to the effect that if there were conceaiment 
prior to bankruptcy, then instantly the crime was com- 
plete when bankruptey occurred or a receiver was ap- 
pointed, whereas reason and the expressions of other 
federal courts are to the effeci that mere concealment 
prior to bankruptcy is insufficient and after bankruptcy 
and the appointment of a trusiee the bankrupt has ten 
days after adjudication in which to disclose, and it is not 
a crime to fail to disclose before this period has elapsed, 
where the Court has not ordered any arlier disclosure. 


ll. BASIS OF JURISDICTION. 


This case involves the interpretation and definition of 
the word “concealment” in Section 29b of the Bankruptcy 
Act (11 U. S. C. Section 52b quoted at page 11 hereof) 
and this court has discretionary power to order cer- 
tiorari to the United States Circuit Court of Appeals for 
the Sixth Circuit under Section 347, Title 28, U. S. CG. 
which provides in part: 

“In any case, civil or criminal, in a circuit 
Court of Appeals * * it shall be competent 
for the Supreme Court of the United States, upon 
the petition of any party thereto * * * to re- 
quire by certiorari, that the case be certified to 
the Supreme Court for determination.” 


Under Rule XI of this Court pertaining to criminal 
appeals the petition must be filed within thirty days of the 
decree of the Court of Appeals and in this case the order 
of the Court of Appeals denying rehearing was entered 
March 10, 1942. 

There was no opinion by the District Court, other than 
its views of the law as given in the charge to the jury, 


Ki 


later referred to. The opinion of the Cirenit Court of 
Appeals is set out in full at page 
reported as Miller v. U. 8. 125 


of the Record, and is 
F. (20d) 517. 


IV. REASONS FOR ALLOWANCE OF WRIT. 


1. This ease presents an important question of federal 
law which has not been, but should be, settled by this 
Court in that it presents a ques 
of the word “concealment” unde 


nas to the meaning 
Section 20b of the 
Bankrupltey Aet (11 U.S.C. Section 52b), which has often 
heen touched upon in the opinions of lower federal courts, 
without u ily of definition, but has never been con- 
by this Court, 

The Iment in violation of 
the bankruptcy law is susceptible of two meanings. That 
adopted by the courts below to uphold the conyietion in 
this case, and one which has seeming support in some 
of the decisions of the lower federal courts 
that the crime of concenlment may 
hiding, e| ample, from aw 
public generally, or otherwise, prior to bankrup 
then when bankruptey intervenes 
{rustee is appointed instanter there és 


strue 


nal offense of cone 


indicates: 
consist of the secretion, 
. the 
and 
(da receiver or 
a violation because 

there was «| concealment, continuing after bankruptey. 
On the other hand, there is the view that even though 
there is concealment by secretion, hiding or otherwise, 
prior to bankruptey ‘e, the publie or what 
not, m1 intervention of bankruptey is not sufficient to 
coustilute the erime of concealment, but there must be 
the additional clement of a failure to disclose within the 
time allowed by law after bankruptey. If the true view 
is that adopted by the courts below the list of otherwise 
idiny citizens who are potential criminals is greatly 


of assets, as for ex 


Ss from aw 


Jaw! 
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enlarged. Many a man keeps a safe deposit ib auto- 
mobile, real estate and other property in his wife’s name. 
Many a person has several bank acounts, real or personal 
properly, ‘nformation regarding which he does not broad- 
cast and all of which may be technically “concealed” or 
hidden. 

If bankruptcy intervenes or a receiver is appointed do 
all these persons instantly become criminals? Rather, 
is not the true rule that mere concealment prior to bank- 
ruptcy, plus an intervening bankruptcy and the appoint- 
ment of a receiver, still does not make the crime of con- 
cealment complete, because the bankrupt is allowed a 
certain time in which to collect his affairs and to make 
disclosures. ‘There must be, consequently, a failure to 
disclose or reveal the concealed property within the time 
allowed by law—namely, by the time the schedules are 
due, or the first meeting of creditors, unless this period 
has been shortened by an order of court or some official 
demand by the court or its representative? 

The reasons for the issuance of the writ are more fully 
analyzed and discussed in the brief annexed hereto and 
we, therefore, do not repeat at this point. 


V. PRAYER FOR WRIT. 


WHEREFORE, your petitioners jointly and severally 
pray that a writ of certiorari issue under the seal of this 
Court directed to the United States Circuit Court of Ap- 
peals for the Sixth Circuit commanding said court to 
certify and send to this Court a full and complete tran- 
script of the record and proceeding of said court In cause 
number 8682 on its docket, wherein petitioners are ap- 
pellants and the United States of America is appellee to 
the end that said cause may be reviewed and deter- 


mined by this court and that the judgment of said Cireuit 
Court of Appeals be reversed and for such other relief as 
this court may deem proper. 


ALeert Mincer, 
Max Miner, 
Isinone Scannxiek, 

Pelilione 


By Kes Connerr, 
Fann B. Couaen, 
Washington Square Bldg., 
Royal Oak, Michigan, 


By Havern E, Mav, 
Roweny Housto: 
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BRIEF IN SUPPORT OF PETITION FOR WRIT 
OF CERTIORARI. 


I. OPINIONS BELOW. 


The District Court rendered no opinion, but the charge 
of the Court to the jury is sel forth at pages 41-73 of the 
Record. 

The opinion of the Circuit Court of Appeals is set forth 
at page 122 of the Record and is reported as Miller v. U.S., 
125 F(2d) 517. 


iI. STATEMENT OF THE CASE AND GROUNDS 
OF JURISDICTION. 


The case being fully stated at pages 1 to 5 of the an- 
nexed petition, and the grounds for invoking jurisdiction 
of this court set out at page 7 they are not here repeated. 


Ill. SPECIFICATION OF ERRORS. 


The only assigned error intended to be urged is the 
question of whether any offense is charged. This ques- 
tion was duly raised in the District Court by challenge 
to the sufficiency of the indictment by Motion to Quash 
(R. 7) denied by the court, and exceptions allowed, (R. 
13) and Motion for Directed Verdict and Dismissal (R. 
14) also denied by the court and exceptions allowed 
(R. 11). It was preserved in the Circuit Court of Appeals 
as one of the grounds of appeal (R. 84) and assignments 
of error (R. 160) as well as by petition for rehearing 
(CR. 127). 

The same erroneous conception of the law which caused 
the District Court to uphold the indictment is reflected in 


iW 


ihe court’s charge to the ju 
charge wt page 53 of the record and the refusal to eha 
(2. 60, 71-73) substantially in accordance with defend- 
ant’s requests No. 3 (R, 33, 71) and No. 7 (R. 35, 72). 
Since the insuflicieney of the indictment and the error 
in the charge stem from what we believe to be the same 


particularly the affirmative 


se 


erroneous construction of the evi 


je of concealment of 
(11 U.S, G,, See. 
subject is treated as one 


axsets from a receiver in bankruptey 
2b) the enti 
argument. 


n the ensuing 


IV. ARG 


The Bankruptey Act in foree at the time in question, 
44 Stat. G65 (it was shortly afterwards broadened by the 
Chandler Act effective September 22, 1938) made the fol- 
lowing offenses punishable: 


\ person shall be punished * upon eon- 
Vielion of the offense of having knowingly and 
fraudulently (1) concealed from the receiver, 
trustee, United States marshal or other officer 
+ > * any property belonging to the estate of 
+ + or, (6) having been an agent 
or ollicer of person or corporation, and in 
contemplation of the bankruptey of such person 
or corporation, or with intent fo defeat the op- 
eration of this Act, conecaled or transferred any 
of the property of such debtor" * 
{4 Stat. G65; 11 U 

Chandler Act, 52 


a bankrupt * 


B (prior to the 
55). 


Since the United States elected (R. 10) to proceed under 
subdivision (1) quoted above, subdivision (6) is important 
only by way of contrast, 

The question ptesented here is as to the meaning of 
and the elements of the erime of concealment 
under the quoted s 


“concen! 
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At first blush there does not appear to be any problem 
all that is needed to complete the crime 


for apparently | 7 
and 2) from a recelver or 


are 1) a concealing or hiding 


trustee in bankruptcy. 7 
1. if the physical act of concealing or hiding al- 


Indeec 
ruptey there would be but 


ways took place affer bank iss 
little trouble for the mere physical act of hiding assets 
after knowledge of the trustee’s rights carries its own 
suilty implications. 

But unfortunately the usual pattern is that the physical 
act of secreting or hiding took place before bankruptcy 
and was followed by mere passive silence and failure to 
disclose, after bankruptcy. 

In such cases of concealment prior to bankruptcy, when 
is the crime denounced by the statute complete? 

The lower Federal Courts have not answered this ques- 
tion clearly, nor with unanimity of expression. 

On the one hand, the above superficial view that only 
two elements are needed has been frequently expressed: 
1) a concealment or hiding, continuing until 2) the ap- 
pointment of a receiver or trustee. Under this view, 
where there was a concealment, continuing until the 
appointment of a receiver or trustee, instantly, both ele- 
ments exist and the crime is complete. This is the view 
necessary to uphold the conviction at bar, and has seem- 
ing support in what we believe to be loose and not well 
stated phrases in some lower Federal Court decisions. 

On the other hand, we believe the better view to be 
that in cases of concealment prior to bankruptcy, the two 
elements named above are not sufficient to complete the 
crime for the bankruptcy law expressly allows the bank- 
rupt and its officers a normal statutory period, and a 
statutory method of procedure, in which to collect its 
affairs and to make full disclosure of its assets. The 
bankrupt and its officers have the right to take full ad- 
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vantage of this statutory period of time and method of 
disclosure, and until the statutory period. he 
or the statutory procedi 


elapsed, 


not followed, there is no 
crime of concealment, Recognition is of course given to 
in that the Gourt by speeial order may 
or different method, of disclosure but 
by the Court the normal statutory 
period and method apply. 

The adoption of this view would require reversal of 
the ease at bar, for the indictment shows upon its face 
{hat the normal statutory period had not expired 
there is no charge that the Court had orde 
ening of the period, or any different method of di 


abnormal 
requ 


unless so. ordet 


ASUS, 


in earlic 


closure. 

There is seeming authorily and reason for each of the 
above views in the decisions of the lower Federal Courts 
respectfully urge that this case permits this Court 
the decisions, do justice to petitioners, and pro- 
nounce the clements of the crime of concealment under 
the bunkruptey act. IL is a frequent problem to all bank- 
nil officers thereof, as well as to members 
of the bar generally in advising bankrupts as to their 
duties and procedure 

Tilustrations of the first view, above, tha 
complete INSTANTLY whe 
prior to bankruptey. and continuing until a receiver or 
Irustee ave appointed mayb 


and we 


rupley courts, 


the crime 
» there was a concealment 


iven: 


“L think the eases speaking of the concealment 
as continuing, mean just as Judge Toulmin say 
that if the concealment began before a trustee or 
other olficer was entitled to the possession of the 
property concealed, and continued until that, 
ne, the bankrupt would then become criminally 
ligble.” 

United States v. Trotter, 8 F, Supp. 275 

(D.C) 


3 at 276 
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with the foregoing view is that it over- 


But the difficulty : > 
pts in the term ~“concea: 


looks the two different conce 
_-one active, one passive. 
Concealment, connoting activity, indicates affirmative 


action such as the act of secreting, hiding or covering Up 


from sight. 
Webster’s Dictionary discloses the use of the word in 
this active sense: 
“Conceal. To hide or withdraw from observa- 


tion; to cover or keep from sight.” 


as well as the passive sense: 
“Conceal... To withhold knowledge of.” 


So, the editors of Corpus Juris Secundum refer to both 


meanings: 

“Conceal . . . According to the best lexico- 
eraphers signifies to withhold or to keep secret 
mental facts from the knowledge of another per- 
son, as well as to hide, cover up, or secrete physi- 
cal objects from sight or observation. It imphes 
affirmative action, something more than a mere 


faliure to disclose.” 
1 41S. 195, 


It at once becomes apparent that where the act of secret- 
ing was before bankruptcy, and the term is applied in the 
at once 


passive sense—that is, a mere failure to disclose 
the problem is: When did the duty to speak and dis- 
close arise? 

Obviously, there can be no duty to speak and disclose 
until one has an opportunity to speak. 

Many a man keeps property in a safe deposit box or 
vault, perhaps in his wife’s name, or even in the name 
of another. Many have bank accounts, securities, real 


or personal property covere 
vault, home or 
to themsely 


up in a safe deposit box, 
business, the whereabouts known only 
They eoneealed™ knowingly, and 
perhaps even fraudulently, as for example, to keep from 
a wile, the public or even creditors. for it is no violation 
of the Bankruptey Aet to conceal one’s property. prior 
ly bankeuptey and not in contemplation of bankruptey. 
“The power of Congress to declare the 
fraudulent concealment by a debtor af his prop- 
crly prior to the institution of bankruptey pro- 
cvedings, unless possibly in case he contemplated 
suich proceedings, may be doubted, but that que: 
tion wo need not deeide, for the act evinees no 
such intention, 
Rachmil v, United States, 43 F. (2d) 878. 
CCA) 


‘9th, 


Unquestionably pr so hidde 


per away comes within 
the term “eoneealed” just as much as is property which 
wnight be in plain sight, uneovered and open to view, if 
only ils wherenbouts were known. If bankruptey inter- 
yenes and a receiver or trustee is appointed, do all these 
to, instantly, 


persons hecome ipso 


Under what we submit is the better view, the answer 
must be ons should haye time to disclose 
aflor the receiver or trustee is appointed,” Any man 
inst whom an involuntary proceeding is filed, may 
honestly defend the proceeding, and the court finally ad- 
judge him insolvent. [is not possible to thereupon in- 
stantancously list all one’s assets, especially if it be a 


y such pe 


lurge business concern. 


Absent anything to the contrary, @ man should have a 
foaronable time to disclose his assets, and in fact Con- 


4s hus given recognition to the justness of the prineiple 
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krupt ten days (“) in which to list or 


schedule assets in involuntary cases: 

“The bankrupt shall* * * (8) prepare, make 
oath to, and file in court within ten days, unless 
further time 1s eranted, after the adjudication 

* * * g schedule of his property, showing the 
t and kind of property, the location there- 


* x «99 


by giving the ban 


amour | ! 
of, its money value in detail 
11 U. S. G., See. 25 (prior to Chandler Act). 


We do not mean to contend that there may not be 
unusual cases where an earlier disclosure may be re- 
quired. Indeed, Congress has anticipated just such cir- 
cumstance and expressly provided: 

“The bankrupt shall * * * (9) when pres- 
ent at the first meeting of his creditors, and at such 
other times as the Court shall order, submit to an 
examination concerning * * * the amount, 
kind and whereabouts of his property *~ * * but 
no testimony given by him shall be offered in 
evidence against him in any criminal proceed- 
ing.” 


11 U. S. Code, Sec. 25. 


The first meeting of creditors, referred to above, nor- 
mally cannot be less than ten days after adjudication: 
“The court shall cause the first meeting of the 


creditors of a bankrupt to be held not less than 
10 nor more than 30 days after the adjudication.” 


11 U. S. Code, Sec. 91. 


In the case at bar, the bankrupt and its officers had at 
least ten days after the adjudication on May 2, 1938 (R. 
o)—that is, until May 12, 1938, to disclose its assets, by 
filing schedules or at the first meeting of creditors and 


The Chandler Act (52 Stat. 847) has since shortened the 
period to 5 days. 
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there is no charge that this time had heen shortened by 
court order or otherwise and hence there could be no 
offense on April 18, 19% 
or at any time up to April 29, 
the property itself into posse 


Sas charged in the second count, 


when the trustee took 


ion, 


This view of the law finds apparent support in 
of the lower Federal decision 


“The offense is complete 
concealed knowingly and fraudulently before 
bankruptey and, on the appointment of a trustee, 
the bankrupt fails to surrender it or to diselose 
the disposition he has made of it, A’ conceal- 
ment from a trustce after his appointment and a 
silure to deliver over to him upon demand any 
properly er cash whieh the bankrupt may have 
in his possession is an offense as of any date 
that the concealment continues.” (Italies ours), 
Gerson y. U.S., 25 F. (2d) 49 at 55, quoting 
1 Collier on Bankruptcy, p. 899 and citing 
Alkon v. U.S. 163 F. 810 

arrow v. Us (2d) 256 


f the property was 


This view is irreconcilable with the view of the Courts 
below. which was expressed by the District Judge thus: 
(BR. 53): 


Phe demand upon them by the receiver as 
claimed in this case was not a prerequisite to 
the commission of the offense." (Malies ours). 


Whether the Receiver could require the bankrupt or 
ils officers to make a disclosure of all assets prior to May 
12, 1088 by making a demand, without any court order, 
is itself debatable, and not settled law. 

The Court in Gerson v. U.S., 25 F. 2d) 49 at 55, quoted 
supra indicates that the trustee or receiver may shorten 
the t 


‘or disclosure 


ne 
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“A concealment from a trustee after his ap- 
nt and a failure to deliver over to him 


yointme 
eash which the 


upen demand any properly or Cast ! 
bankrupt may have in his possession 1s an offense 


° a 
as of any date that the concealment continues. 


(Italics ours). 


On the other hand, Congress has required that the 
bankrupt and its officers make disclosures in the 
schedules or at meetings of creditors, and such other 
times as are ordered by the Court. (110. SG, See. 2, 
supra). Furthermore Congress has seen fit to throw 
certain protection around the bankrupt, by expressly pro- 
viding that his testimony and disclosures at any of the 
Court hearings cannot be used against him: 

« * * * but no testimony given by him [at 
such court hearings] shall be offered in evidence 
against him in any criminal proceedings.” 


11 US. Code, Sec. 20: 


Surely the bankrupt is as much in need of the foregoing 
protection for alleged statements made to a trustee or 
receiver, as he is for testimony given under the protec- 
tion and justice of a court. 

It would appear logical that a bankrupt might lawfully 
refuse to make any disclosure to a receiver or trustee and 
insist upon his right to make such disclosure only in his 
schedules, where he may consult counsel, or when present 
under Court protection where his testimony cannot be 
used against him, in the absence of some court order re- 
quiring earlier or different method of disclosure. Ob- 
serve that we do not contend that either the bankrupt or 
its officers can refuse to deliver property on demand, to 
the receiver; that may be contempt of court or some 
other offense, but it is not the offense of concealing for 
which these petitioners were indicted. 
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Whether, as a matter of abstract Jaw the receiver or 
trustee enn shorten the period for disclosure, or change 
the statutory method of dise 
by testimony at eveditor’s mecti 
order is required, is immaterial at by 
does not charge that the court ordered the normal period 

May 12, 1938 shortened or the method—(by schedules 
or testimony) changed, nor that the reeciver made any 


sure by fiing schedules or 
. or whether a court 
for the indictment 


such demand. 

We respectfully submit that the true interpretation of 
Section 52(h) is that an oflicer of a corporation is not 
guilty of the crime denounced merely because he did not 
instantly diselose all of the corporation's assets, or the 
Wwherexhouls of the same, as soon as the receiver was 
appointed. Such officer would have the right, as a mat- 
{or of law. fo wait until May 12, 1988 (where the adjudi- 
cation was May 2, 1988) to disclose assets, in Schedules 
or at the first credilor’s mecting, in the absenee of any 
court order or demand from the Court, or receiver, for 
an enrlier di 

If this is true, then the indictment at bar charges no 
offense, for not content with charging the erime in the 
language of the statute alone, the indictment expre: 
sets forth upon its face the 


clos 


fa 


ts which negative the exist 


of any crime. 
‘The indielment charges that specified, identified prop- 
W cases of groceries, 290 cans of sardines, 12 Ibs. 
‘of tea. 36 eans of mushrooms (A. 2, 6) were “concealed.” 
11 is expressly charged that the adjudication took place 
May 2, 1938, vs of the bankrupt 
had until May 12. 1938 to make disclosure. ‘Ther 
charge that this period had been shortened | 
reeoiver’s demand or otherwise. To charge, therefore, 
that the petitic 


das shown, the offi 


is no 


‘ourt order, 


ors “eoneenled”—failed to diselose— 
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case here presented because the indictment shows upon 
its face that no crime has been committed. 


Respectfully submitted, 


KEN CORBETT, 

Frep B. CoLuirr, 
Washington Square Bldg, 
Royal Oak, Michigan, 

Havetu E. Mau, 

Ropert Houston FRENCH, 
First Natl. Bank Bldg., 
Cincinnati, Ohio, 

Counsel for Petitioners. 
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Ocrober TERM, 1941 


No. 1124 


Avwert Minter, MAX MILLER, AND Isinore 
SCARBNICK, PETITIONERS 


Jxirep Sates OF AMERICA 


OY PRTILION POR A WRIT OF CERTIORARL 10 THE UNITED 
NIATES CIROULE COURT OF APPEALS FOR THE SIXTHE 
ener 


BRIEF FOR THE UNITED STATES IN OPPOSITION 


OPINION BELOW 


The opinion of the ei 


enit court of appeals (R. 
F, (2d) 5 


JURISDICTION 


25) is reported in 125 


The judgment of the cirenit court of appeals 
was entered February 5, 1942 CR. 121) and the 
petition for rehearing (R. 127-128) was denied 
March 10, 1942 (R. 129). ‘The petition for av rit 
of certiorari was filed April 8, 1942. The juris- 
under Section 240 
amended by the Act 
so Rule XT 


diction of this Court is invel 
(a) of the Judicial Code, 
of February 13, 1925 (Pet. 6). See 


a 


2 


of the Criminal Appeals Rules promulgated by 
this Court May 7, 1934. 


QUESTION PRESENTED 


Whether the fraudulent concealment of assets 
from a bankruptcy receiver prior to the time re- 
quired by statute or by order of court for disclosure 
of assets, constitutes a crime against the United 
States. | 


STATUTORY PROVISIONS INVOLVED 


At the time the offenses herein were committed, 
Section 29b of the Bankruptey Act (11 U.S. C., 
52b) provided: 

A person shall be punished by impris- 
onment for a period of not to exceed five 
years or by a fine of not more than £5,000, 
or both, upon conviction of the offense of 
having knowingly and fraudulently (1) con- 
cealed from the receiver, custodian, trus- 
tee, marshal, or other officer of the court 
charged with the control or custody of 
property, or from creditors in any proceed- 
ing under this title, any property belonging 


to the estate of a bankrupt; * * ®*. 


and Section 7 of the Bankruptcy Act (11 U.S. ©. 
25) provided: 

a. The bankrupt shall * * * (8) 
prepare, make oath to, and file in court 
within ten days after adjudication, if an 
involuntary bankrupt * * * a sched- 
ule of his property * * *. 
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Scetion 37 of the Criminal Code (18 U. 8. C. 
88) provides: 

If two or more persons conspire either to 
commit any offense against the United. 
States, or to defraud the United States in 
any manner or for any purpose, and one 
or more of such parties do any aet to effect 
the object of the conspiracy, each of the 
parties to such conspi hall be fined not 
more than $10,000, or imprisoned not more 
than two years, or both. 


STATEMENT 


Petitioners were convieted? (R. 74) in the Dis- 
triet Court of the United § for the Eastern 
District of Michigan upon both counts of an in- 
dictment (R. 1-6) charging in count 1 a conspir- 
acy, in violation of Seetion 37 of the Criminal 
Code (8 U. 8. C. 88), to conceal assets from a 
receiver. in bankruptey, and in count 2 a eon- 
cealment of assets on April 18, 1938, from a re- 
ceiver in bankruptey, in violation of Section 29b 
of the Bankruptey Act (11 U. 8. ©. 52b). 

Petitioners Max Miller (R, 75-76) and Albert 
E. Miller (R, 77-78) were sentenced to imprison- 


intly indicted with the Alaska Smoked 
Swith and Arthur Kaplan 
juitted on both eounts 
und guilty only on count 1 (R. 
Petitione Miller und Isidore Searbnick were 
od to be the president and treasurer, respectively, of the 
corporate defendant (R.3). 


! Petitioners were 
Fish Company, Ine., William 
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ment for two years on count 1 and two years and 
six months on count 2, to run concurrently, and to 
pay fines of $1,900 and $500, respectively. Peti- 
tioner Isidore Scarbnick was sentenced (R. 79-80) 
to imprisonment for one year and six months on 
each of counts 1 and 2, to run concurrently, and 
to pay a fine of $500. Their convictions were 
affirmed by the Circuit Court of Appeals for the 
Sixth Circuit (R. 121-125). 

It appears from the indictment (R. 2-6) that in 
February of 1938 the petitioners rented a vacant 
store in the City of Detroit under an assumed 
name, and there concealed large quantities of 
staple groceries which belonged to the Alaska 
Smoked Fish Company, Inc. On April 15, 1938, 
an involuntary petition in bankruptcy was filed 
against the corporation and a recelver was ap- 
pointed and duly qualified on April 18, 1938. 
Thereafter, on April 29, 1938, the groceries were 
discovered and turned over to the possession of 
the receiver by third persons. On May 2, 1938, 
the Company was adjudicated a bankrupt. 


ARGUMENT 


Petitioners state (Pet. 2) that ‘‘the only ques- 
tion involved is the sufficiency of the indictment to 
charge an offense,’’ but ‘‘do not argue that the in- 
dictment is insufficient because of any omissions, 
or dangers of a second prosecution”? (Pet. 22). 


2The sufficiency of the indictment was challenged by a 
motion to quash (R. 7-19) and by a motion for a directed 
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contend that where there is a concealment 


s prior to the bankruptey proceedings, the 
continuance of the cone 
ment of ar 


ulment after the appoint- 
iver does not come within the ambit 
Ih, paragraph (1), of the Bankruptey 
Act until, under the terms of the statute, or by 
order of court, there arises a duty to disclose the 
(Pet. 8, 12-13, 16-19, 21-22)." 

Count 2, the count devoted to the subs 


of Section 2f 


ass 


antive 
offense, charged, however, that after the filing of 
the petition in bankruptey the defendants on April 
18, 1938, the day upon which the recei 


iver was ap- 
pointed and qualified, “did unlawfully, wilfully, 
from the receiver cer- 


and fraudulently conceal,” 


tain designated s of the bankrupt estate of the 
corporate defendant CR, 5-6). And count 1, the 
conspiracy count, alleged that the defendants ‘*un- 
lawfully, wilfully, feloniously, knowingly and 


fraudulently” conspired that they would conceal 


iver the assets in question, “all of 


from the re 
Which property should have been surrendered to the 


verdict (I 
Tho defect here urged by the 
of those motions, how 
the opinion of the circuit enurt of appeals, Petitioners 
We fear the point we make was misunder- 
ly submit) not answe 


opinion 

wl e was not required until May 
“avhen the schedule of assets required of the bankrupt 
was due (Pet. 1S, 
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possession of the receiver, Henry C. McVeigh, who 
had been appointed receiver * *. .* ,.on the 
18th day of April, 1938, and who did qualify as 
receiver on the same day * A hth, Tie: Fe: 
ceiver was, of course, appointed by the bankruptey 
court to take over the property of the corporation, 
and it is settled that ‘‘if the concealment began 
before a trustee or other officer was entitled to 
possession of the property concealed, and con- 
tinued until that time, the bankrupt would then 
become criminally liable.’’ United States v. Trot- 
ter, 8 F. Supp. 275, 276 (8. D. Ala.) ; Arine V. 
United States, 10 F. (2d) 778, 779 (C. C. A. 9); 
Reinstein v. United States, 282 Fed. 214, 216 
(C. C. A. 2), certiorari denied, 260 U. 8. 122; 
Kaufman vy. United States, 212 Fed. 613, 618 
(C. C. A. 2); In re Brincat, 233 Fed. 811, 816 
(S. D. Ala.). Petitioners admit (Pet. 13-14) 
that these authorities support the validity of the 
indictment but rely upon Gerson v. United States, 
95 F. (2d) 49 (C. C. A. 8), as being in conflict 
(Pet. 18-19). In that case, however, which in- 
volved the sufficiency of an overt act, the court 
said (pp. 55), that 

This overt act is the continuous concealment 

of property from the trustee, and while 

plaintiffs in error insist that this 1s a mere 


4 Since the evidence is not included in the record, it must 
be assumed that it sustained these charges. See Dealy v. 
United States, 152 U.S. 588, 542. 
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passive act and therefore cannot constitute 
an overt act, we think it must be true that 
a continuous and intended concealment 
from the trustee of property belonging to 
the estate in bankruptey, even though the 
actual concealment of the property took 
place before the appointment of the trustee, 
is sufficient revert act. 


Also, it should be observed that count 2 does 
hot incorporate | 


reference the allegations in 


count 1 with reference to a “prior’ continuing 
concealment. Petitioners may not interpolate 
into count 2 the facts showing the prior con- 


coalment alleged in count 1, for, in the absenee of 


a specific reference, “each count must be treated 
* (Hood y. United States, 48 BF. (2d) 
©, A. 10)) and “as if it was 
avate indictment.” Dunn vy. United State 
U.S. 390, 398. Comnt 2 
of the offense substant 
statite and apprises the 
nature of the ac 


as a who 


ves all the elements 
Ily in the language of the 


ised fully as to the 


ysation against him, whieh is all 
that is required. United States y. Simmons, 96 
U, 60. 362; May vy. United States, 199 Fed. 42, 
4647 (C. CO. A. 8) and authorities therem cited. 


CONCLUSION 


et amd thi is in- 
sions. We therefore 


The decision below is ¢ 
volved no conflict of der 
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respectfully submit that the petition for a writ 
of certiorari should be denied. 


May 1942. 


CHARLES I AHY, 
Solicitor General. 


WENDELL BERGE, 

Assistant Attorney General. 
Oscar A. PROVOST, 

ANDREW F.. OEHMANN, 


W. MarvIN SMITH, 
Attorneys. 
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IN SUPERIOR COURT OF THE STATE OF CALI- 
FORNIA, IN AND FOR THE COUNTY OF SACRA- 
MENTO 

[Pile endorsement omitted] 


No. 63124 


Dept. No.3 


Sraxpanp Om. Company Cann 


Plaintiff, 


vs. 


Treasurer of the State of Cali- 
Defendant 


x14, a Corporation, 


Cuances G, Jon 


for 


Comprar ror Te 
Proves 


overy or Gasotine Tax Par Unven 
Filed May 5, 1941 


Plaintiff complains of defendant and for cause of action 
alleges: 


z 


nid at all times he 


Plaintiff is 
ation duly 


mT 
Sta 
in the State of California. 


IT 


Defendant is and at all times her 
duly 
of € 


n mentioned was the 
ted, qualified and acting Treasurer of the State 
lifornia. 


[fol 4] mr 


On ov abont March 31, 1931, plaintiff obtained from the 
State Board of Equalization of the State of California a 
liconse required of distributors of motor vehicle fuel by 
section 2 of the Motor Vehicle Fuel License Tas Act and 
at all times herein mentioned said license was and now is 
in full force and effeet. 
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IV 


On or about April 15, 1941, plaintiff filed with the Board 
of Equalization of the State of California its verified re- 
port of motor vehicle fuel distributor for the month ot 
March, 1941, in which it reported a total taxable gallonage 
of motor vehicle fuel sold and distributed by it during the 
month of March, 1941, in the sum of 32,943,203 gallons 
and in which it protested the inclusion of 17,536 gallons 
sold and delivered by it to the United States Army post 
exchanges, as follows: 10,473 gallons sold and delivered by 
*t to 250 Coast Artillery Post Exchange, Camp McQuaide, 
Watsonville, California, 2002 gallons sold and delivered 
by it to Eleventh Cavalry Post Exchange, Campo, Call- 
fornia, and 5,061 gallons sold and delivered by it to U.5. 
Army Post Exchange, Seeley, California. None of said post 
exchanges is located on United States military reservations 
over which the Federal Government has exclusive jurisdic- 


tion to legislate. 


[fol. 5] V 


On or about the 24th day of April, 1941, plaintiff trans- 
mitted to the Honorable Harry B. Riley, as Comptroller of 
the State of California, four cashier’s checks drawn on 
The Anglo California National Bank of San Francisco in 
the total sum of $988,296.09 in payment of the tax asserted 
on sales of gasoline after adjustment for credits; deeming 
that its sales of motor vehicle fuel to said United States 
Army post exchanges are not subject to motor vehicle fuel 
license tax, plaintiff involuntarily and to avoid penalties, 
interest and costs that might accrue if the tax on such 
sales of motor vehicle fuel were not paid, made its pay- 
ment under protest and accompanied its payment with its 
verified written protest, setting forth its grounds of objec- 
tion to the legality of said tax. A copy of plaintift’s protest 
is as follows: 

‘April 23, 1941. 


Hon. Harry B. Riley, State Controller, Sacramento, Cali- 
fornia 
Dear Sir: 


We hand you herewith Cashier’s checks payable to you 
ageregating the sum of $988,296.09 in payment of the tax 


sy 


appearing to be payable by us for the month of Mareh, 
141 disclosed by ‘Report of Motor Vehicle Fuel Dis! 
tribute jd with the State Board of Bq q 
tion covering distribution of motor vehicle fnel for that 
month, and i f Motor Vehicle Fuel T: Th 
with reference to whiel 
computed in the repor This total includes 
17, ations sold and delivered to Post E 
1) by the S 
[fol 6] and ave inelnded in this report only at the insistenee 
the State Board of Equalization which asserts that thes 
Jos sive taxable and joins with you in demanding 
mont of the tax, 
We protest 


inst the assessment, levy, collection and 
et to the 17,5386 gallons 


» fuel was sold to the United States 
veo! for official nse of said 
sempt from the tax by 
tion 10 of the Motor Vehicle 


of an express pro 
Wuol Liconse Tax Act. 


2, The sale of said motor vehicle fuel is immune from 
taxation by the State of California under the provisions of 
the Constitution of the United States. 


As constrned by you and the State Board of Equaliza- 
tion, the State Motor Vehicle Fuel License ‘Tax Act under 
1 this tax is alleged to be imposed is unconstitutional 
ise it imposes upon the United States a burden pro- 
ited by the Constitution of the United States and deprives: 
the unde 1 of property without due process of Taw 
in violation ion Tamendment 14 of said Constitution. 


ned herehy protests against the 
ssessol for the month of March, 
ith pays said sum 


Therefore the nndersi 
payment af the said 
1941, in the sum of 


to you nndey and subject to the foregoing protest. 
Yours very truly, Standard Oil Company, of Cali- 
forni Assistant Secretary. 


Siang oF CALIFOUNTA, 
City and County of 
\. K. Stovenson, bein 
He is an officer, to w 


1 Praneiseo, 88+ 


ot duly sworn deposes and s 
nit Secretary of the 
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[fol. 7] Standard Oil Company of mia oe 
and makes this verification for and on behalf o ves - 
poration ; he has read the foregoing protest and wey 
contents thereof and the same 1s true of his own know ode 
except as to matters therein stated on information or be- 
lief and as to those matters he believes 1s to be true. 


A. K. Stevenson. 


Subseribed and sworn to before me this 24th day of 
April, 1941. Frank L. Owen, Notary Publie. 
(Seal. ) 


In and for the City and County of San Francisco, State 
of California 


Received this day from Standard Oil Company of Cali- 
fornia, a corporation, a protest against the assessment, levy, 
collection and payment of taxes by said corporation in the 
sum of $526.08, on account of certain sales made to the 
United States Government, of which protest the foregoing 
is a duplicate. 

Harry B. Riley, State Comptroller, by Bert Foster, 
Deputy Comptroller.”’ 


Date April 30, 1941, Sacramento, California. 


VI 


Attached hereto and marked Exhibit A is a true copy of 
Army Regulations No. 210-65 issued by the War Depart- 
ment on June 29, 1929, together with copies of amending and 
supplementary regulations thereto, marked Exhibits B to H, 
inclusive, as they appear in Army Regulations 210-65, C 3 
and War Department Circulars issued by the War Depart- 
ment from time to time, subsequent to June 29, 1929, as 
indicated thereon. Said Exhibits A to H, inclusive, are 
hereby incorporated herein as fully as though set forth 
[fol. 8] at length herein. The post exchanges referred to in 
paragraph IV hereof were organized and owned and have 
since operated entirely in accordance with and under and 
by virtue of said Army Regulations. 


Vit 


Said sales of gasoline to United States Army post ex- 
changes are not subject to the motor vehicle fuel license 


5 


fax beeause such vs were of motor vehicle fuel sold to 
the Government of the United States, or a doepartinent 
ther Tse of + xovernment and are, th 
fore speci - exempted trom the tax by section 10 of 
the Motor Vehicle Fuel License Tax Ac 


vill 


Suid sales of gasoline to United States Army y 
< are not subject to the motor vehicle fuel li 
ise stich sales were made to iustrumentalit 


tax bi 


sand 
nicivs of the United States, Tf said Motor Vehicle Puel 


onse Tax Act proper! 


mistrned and applied purports 
to impose a tax upon sales to the United States Army post 
exch id vet is unconstitutional and void in that it 
impo: burden upon instrumentalities and agencies of 
the United States prohibited by the Constitution of the 
United States and subjects instrumentalities and agencies 
of the United States to regulation beyond the power of the 
State of California to impose. 


[fol] ™ 


Neither the whole nor any part of said amount, paid 
mn vepaid or refunded to. plaintit?. 
8, together with interest thereon as 
wholly dne, unpaid and 
y to this plain- 


amount of 
by law is and remai 


Wherefore, plaintiff vs judyment against defendant 
surer of the State of California in the sum of five 
hundred twenty-six and eight hundredths dollars ($526.08), 
With interest thereon as provided by Taw. 

Pillsbury, Madison & Sutro, Attorn 


vys for Plaintiff. 


[fol 10] Duly sworu to by AK. Stevenson. Jurat omitted 
iw printing. 


"AR 210-65 


[fols. 11-56) Bxirner SA‘ ro ConPLanet 1 
ARMY REGULATIONS WAR DEPARTMENT, 
No, 210-05 Wasninoto, June 29, 1929, 


POSTS, CAMPS, AND STATIONS. 


EXCHANGES 
Sporion_ I, General = < rte 
TL. Membership. mess 815 
AIL. Personnel = ¥ a —- 10-24 
TV. Managesuent ——— ea a BOS, 
V. Records —— 2-85 
VI. Creat —— 1645 
VIL. Misootieneous —__ 1-08, 
VIEL. Auditing ——— ovat 
IX, Decisions. ES = = 7281 
X. Company or detachment a2 
Seeriox T 
GUNERAL 
Paragraph 


And mnintounnon 
IY wii Fexpotal i 
othe 10 whioh 


seo enn 


1, Eotablishinest and inaiatenance—a, General—At each post, camp, or 
stotlon the commanding omtcor WH establish and maintain a post exchange 
whenovuce 

(2) There f8 a need for It 

(2) ‘There wre onguntantions present that destre to particlpate therein, 

(3) The persoube 1s sudlcleat to profitably maintaln and support auch 
on exchange. 

yar exchanges are Government Instrumentaitties. ee Ope. J. 4. G., Septem 
lice 2, 1925) Opa. J. A. Gy December 2, 1619; Dugan v. United Stator, 34 
Ct, Cle. 458, 403. 

d. Hanh exchanger, 

(1) General —At Iaege posts, camps, or stations, where more than one 
cachange store 1s needed or destrable, the commanding officer 
hoy’ estoblish and mafutatn brivich exchanges or subexchanzes, 
whieh wil] be ander the superviston and eoutrol of and form « 


Tha poipllet supneneten AM 210-0, Tune 20, 1888 (Hocloling Chances Xo, 3, May Ty 
3038 hanged aa follows: 


ET, 20%, Dt, 99, 41, 49, HH, and OU changed. 


1-3 POSTS, CAMPS, AND STATIONS 


The commanding officer upon the 
recommendation of the post exchange council will determine the 
number and location of the branch or subexchanges. 

(2) Normal number.—At a post, camp, or station where branch ex- 
changes are established and maintained there wili be normally 


one completely stocked branch exchange to each regimental area 
In ease it is desirable to 


or the approximute equivalent thereof. 
combine several regimental groups of participants into one 
braneh exchange on account of particular lovation or other local 
considerations, the commanding officer may vary the general 
basis of apportionment of one branch exchange per regiment. 

(3) Subcachanges.--A subexchange implies a smaller store not com- 
pletely stocked, of a more oF less temporary character, and is 
usually established for the eonvenience of the men at street-car 
terminals, theaters, clubs, or other educational and recreational 
centers, temporary Camp sites, etc., where men congregate and 
exchange business is justified. 

oc. In the field.—During active operations the commanding officer of troops 
in the field may authorize exchanges when conditions make it desirable and 
practicable to do so. 

d. In time of war.—iIn time of war, exchanges may be established and 
maintained, and will continue to function, where practicable, as prescribed in 
these regulations. 

e. On Army transports.—The establishment of organization exchanges by 
troops traveling on Army transports is not authorized. 

2. General authority and responsibility of commanding officer.—-Subject to 
the general supervision of superior authority, the commanding officer has com- 
plete jurisdiction over the conduct of all exchanges within or pertaining to 
his command. He will be held strictly responsible for their efficiewt operation 
and for the enforcement of exchange regulations. After he has approved an 
appropriation of the post exchange eouncil be will be held responsible for ali 
expenditures pertaining thereto not made in accordance with regula tions. 

8, Designation; name in which business transacted.—e. Designation.—The 
exchange will be designated as the vost, camp, company, OF detachment ex- 
change accordingly as it pertains to a post, camp, company, or detachment, 
and will consist of the necessary personnel, offices, warehouses, fixtures, and 
other property, merchandise stock, a central exchange store (if established—or 
not as circumstances warts nt), and such branch exchanges and subexchanges 
as may be authorized by the commanding officer. 

b. Name in which business transacted.—All the business of an exchange will 
be transacted in the name of the exchange and not in the name of the exchange 
officer, exchange steward, or other person. Ail correspondence, orders for mer- 
chandise, and other papers will, therefore, be as follows: 


part of the post exchange. 


THH POST EXCHANGE, 
Fort SNELLING, MINN. 


[Date] -----------------------------=- 
& s ip a * ms % 
Pe Tue Post EXCHANGB, 
[Signed] By JOHN DOB, 
{Typed ] JoHN Dok, 


Ist Lt. 28th Inf., 
Exchange Officer. 


AR 210-65 
‘BXOHANGES a5 


Signature will be made with pen or, whon necessary, with Indel{ble pencil, 
but never by facsimile, 

4, Primary purposes, eolling prices. —a, General—The primary purposes of 
an exehanee iro— 

(1) ‘Bo supply troops, at the Jowest possible prices, with nrticles of ordl- 
DAFY Use, wear, and cousuINptlen Hot Anpplled by the Government. 

(2) ‘To afford te troops meons of ratlonal eweveation Bnd winnscineHt, 

() ‘Throuth exchange pros to provide, When necessiry, the means for 
Inyeoving the company messes. 

1», Rquality of jurporer—The affording of means of rniionil reerention and 
aniasement will be regarded is of equal importance with the supplying of mer 
clinilse to troops at lowest possible peices, and with supplewmenting organtea 
tion messes, 

©. Intorprotation of term “Towent poarible prices." —The term “lowest possible 
prices.” ns nsed ina (1), is Interpretted to mean that to de net Involce price of 
on nticle, less discounts, plus transportation and overhead chutes, a percent- 
Axe will be added sufficient to cover the enst of handitng, brewknge, or deteriora 
tion, and to mnke a small net prof Tm dis connection past exchunges should 

inducted in stich A ninnier as to be of real wesletance and convenience to 
the eullsted men ruther shan ms tre profit-mnksiaue institations, 

5, Activities Included.—«, (Vonerul—An exchange (Kneluding each branch 
exchwoge) mii Michie, When desirable, the folowing wectivitles: 

(4) A well-stocked ceneral store, Sneluding, when deemed desirable by the 
counell ond approved by the commanding otficer, a meat market, w 
veg inblo wnrket, and gasoline O1ling station. Sater to ctvile 

fans at a filing station will be Atulted to clviiian employees of 
the pit, camp, or station. 

(2) A well-kept restourent—In the restansant oe neh room prices will 
her imide as tow ns the cast of the urticles. Increased by expenses 
of prepanation, pas of the nésixuunts, and normal waste, will per 
ill. Other that Nils Me Heit? uf prices will be magaiated by: the 
CieCUMstATCES sHETOUNEINE each exelNLge. 

(8) A dorhor shop, laundry, taller shor, and show-repale shop, 

(4) A gyuiunastim, posoasing wlso the requisite yarnphersalts for ont- 
HOOF athlorien wel ne baseball, foothill, tennis. polo, woke, ote. 

(5) Htoereation come wquivped With billion” and pool Uibles, bowling 
Wilwys, and twellities far ottwr ease Indoor Eanes. 

(0) 8 tilerury siypplied with books out pertosticals 

(7) A toowle Uv Which moving tne sertew. wnnteur Aramattes, wad 
other entertainments may be conducted 

>, Rentvictions, 

(2) Activities ofr thin Hose enimernted above Will not be wided to 

tho husities of a exchange withiont fhe mtbority of the War De 

Hor Will Hemmer ap concessions be granted to petite 

or corjorntions 10 apernte nny of the exchange 
setisities without stich authority, See nlso paragraph 510, 

(2) Tha ase of nny device whlch savors of gambliug, sock as punch 
hoards, slot inehilies, ble ks probibtte 

@. Price sts will be posted oonsplonowsly in the various activities of the 
exchange or the articles Rept for sale will be conspleususly priced so that 
patrons will not need to inquire as to the price of any article, 
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6. Allied recreational activities.—a. in addition to supervising the conduct 
of the post exchange, the commanding officer is charged with the maintenance 
of recreational athletics, entertainments, service clubs, libraries, and com- 
munity cooperation. These activities will be centered, ordinarily, shout the 
post exchange, which may, with the approval of the exchange council and the 
commanding officer, provide the financial support necessary for their main- 
tenance within the limits prescribed in AR 210-50. 

b. Should there be any charge for admission to entertainments run by the 
post exchange, such charges will be prescribed by the exchange council, subject 
to the approval of the commanding officer. 

7, Effect of change in membership and management.—da. When all organi- 
gatious composing the membership of the post exchange are ordered to change 
station, the business of the post exchange will be settled in full previous to 
their departure. Should incoming organizations desire to purchase the stock 
or temporary buildings of outgoing organizations, representatives of the out- 
going and incoming organizations will be directed by the commanding officers 
concerned to equitably decide the amount to be paid for the merchandise in the 
exchange, Should incoming organizations not desire to purchase merehandise 
remaining in the exchange the outgoing organizations will make such disposti- 
tion as directed by the exchange council approved by the commanding officer. 

b. Responsidilities for agreements by former managemeint—Alk agreements 
hetween the post exchange and others will be terminated when the entire mem- 
pership of the exchange is changed, unless Incoming organizations state in 
writing their acceptance of the agreements, and such agreements are satis- 
factory to all concerned. 

c. All agreements made by post exchanges will contain a statement to the 
effect that the agreement will be terminated by an entire change in the mem- 
bership of the exchange. 


Secrion It 


MEMBERSHIP 

Paragraph 
anerdl 2. eee eo ae Be ee Ps Er et re s 
Application for Spvetahits.tk oan een ene eT ee 9 
Admission to. new exchange ——— <<< ——e n 10 
Admission to an established exchange__-_-_---------------- = -- - == <---> 11 
ee eean “Or Ueredit he tl 12 
Temporary privileges in exebnnge once: Sess see a —  — - == 13 
Withdrawal from exchange ~-----——---- === nn 14 
In case of complete transfer of an exchange-._---~----------——---- ------ + 15 


8. General.—a. Who may be members.—The members or stockholders of an 
exchange, including branch exchanges and subexchonges, will be such companies, 
troops, batteries, aero squadrons, or other similarly organized units and detach- 
ments as have purchased stock in the exchange. The word “detachment” as 
here used will be understood to mean a number of enlisted men permanently 
stationed at the post, but who do not belong to any compuLny vb similar unit 
stationed thereat. No detachment of less than three men associated in a 
mess will be a member, but men of different arms or services who are per- 
maneatly stationed at the post may be grouped to form a detachment for 
separate membership as such; or if quartered aud messed with an organiza- 
tion stationed at the post such men may be, upon authority of the corps areé 
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commander, attached to the sald organization fur the purpose of post ex- 
change membership, und he number of shares of post exehauze stork purchssed 
by the sald organisation mny be lilereased accordltisly. 

1B. Extent of mombersdp—When there Is 4 post exchange with branch oF 
subexehanges, ization or detachment partelpating is a member of the 
nuain exehinge, nud wil partielpate in all dividends declared by the post 
exchange, 

( Mentborsnip ot ontivatory- 
tory. See paragriph 816, 

i Divtriiution of propite.—When, at the end of each quarter, or oftoner if 
doen advisable by the coune!l aud commanding officer, an exchunge Is nbso- 
Intely free from debt m sum sufliclent to pay all outstanding bills at any and 
all times will be taken from the eash on hand nnd et aside ag a reserve fund, 
and the rematuder of the net profits of the exchnnge for the period epecified 
Will be disposed of In the following manner: 

(2) Five per cent will be set aside us a fund whieh will be divided among 
the members of the exchange proportionately to the authorized 
enlisted strength for the post, eamp or station of the member 
orginleations or detachments, Tt will be distributed as follows: 

(a) Where the members belong to regiments the share of such 
members will be pald tnto their regimental funds where- 
ever the headquarters of the regiment may be stationed. 

(®) Where the members belong to Independent separate battal- 
Jone, oF stinilar orgnniiitions of whatever arm of service, 
kuch portion of thelr share ns is deemed equitable by the 
council and the commandinis officer wil be pald to the 
band or bands serving at the post, and the remainder inte 
the separate butialion, or simflar organization, bend 
quarters fund. 

{o) Where the members belong to orkaninations having no 
rewlmental or ludependent separate battalion headquarters, 
their share will be paid to the band or bands serving at 
the post, If there be ony; otherwike to such members 

(2) Whon orsanizations holding membership In the exchange 
ure temporarily absent the 5 per cent, or the amount 
set aside, 9 gained during thelr absence will be divided 
nwong the remaining members of the exchange propor 
tionately to thelr dividends nnd distributed as provided 
for above. 

(2) Such sur us the connet! shall recommend and the emmanding officer 
‘<iisil wpprove will be set aside as m portion of the recreation fund 

to he dishursed by the recreetion officer as prescribed tn parsigmaph 
4, AI210-50, Property purchased with funds s0 derived will be 

coounted fiir ns prescriber! in paragraph 1Ba (1), AR 210-50. 
ich sum) as the counell, with the approval of the commouding 
iflcer, miny determine mny bo appropsinted for the benedt of the 
‘eo(ire guertson fo all or ny of the followin: parpoees 

(a) Luying oot, preparing, and cultivating gardens, aod sup 

plying thorefor the necessity seeds, routs, oF planta. 


‘Membership In @ post exchange 18 not obliga 


@) 
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(vb) The purchase of books, newspapers, periodicals, stationery, 
etc., for the exchange or post library. : 
(c) The purchase of gymnastic appliances when there iS no 
gymnasium eonnected with the exchange. 
! athletic sports. 
cen mere of re for purposes other than these 
requires the approval of the corps area commander. 


(4) The commanding officer ig authorized to approve such appropria- 


tions to the chaplain’s fund from post exchange profits as the 
exchange council shall from time to time recommend. 


(5) The remaining money will be divided among the organizations or 


detachments contributing to the exchange on such equitable basis 
as shall be determined by the council with the approval of the 
commanding officer. Normally the distribution should be made 
to organizations according to the number of rations drawn by 
them for the period covered by the distribution. Where differences 
in this respect arise between the council and commanding officer 
the decision of the corps area commander will be final. The money 
thus distributed will be paid into the company or detachment 
funds. In addition to the dividends for the hospital detachment, 
the exchange council, with the approval of the commanding oflicer, 
shall determine the amount, if any, to be turned over to the sur- 
geon for the sick in the hospital. Donations to a division or 
brigade headquarters fund, as distinguished from the funds of the 
headquarters and military police company of the division or of the 
headquarters and headquarters company of the brigade, are not 
authorized. 


Any variation from these rules requires the sanction of the Secretary of War. 
6, Liquidation of shares. 
(1) A division of the cash resources after all debts have been paid will 


also be made whenever the troops, or any part of them, being mem- 
bers of the exchange, change station; in this event no deduction 
on account of the reserve fund will be made from the share of 
the withdrawing troops. 


(2) The amount of any loss that an exchange may sustain in consequence 


of the failure of a soldier to pay for articles properly bought on 
credit, whether by his discharge without sufficient money due on 
his final statement to pay the debt or by his desertion, will be 
deducted from the share of the profits of the company or organiza- 
tion to which the defaulter belonged. Losses by fire or other casu- 
alty, death of the debtor, depreciation of value of the fixtures, and 
deterioration of articles kept for sale, and the accidental breakage 
of fixtures or other property willl be borne by all the participating 
organizations in common, and will be deducted from the gross 
receipts before dividing the profits. Credit accounts should be 
treated as bills receivable until they are settled or found to be a 
loss, but bills receivable sbould not be ineluded in the gross 
amount from which profits are resolved. The amount of cash on 
hand on the dates specified, after setting aside a sum sufficient to 
pay all debts, constitutes the sum subject to distribution. 
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©, Application for membersh{p.—The commanding ofllcer of a company oF 
similar unit or detachment desiting membership In a post exchange will make 
application therefor In writing to the commanding officer. ‘Tis written appll= 
cation Will be forwarded und filed with the exetunse revords. 

10, Admission to new exchange—a. Number of ahares—The total number 
of shares In an exchanze will be the same as the total authorized strength for 
(he post, camp, of station In enlisted men of all organtzations participating In 
the exetai 

1b, Amount 10 be paid. 


When an exchange is first established, the exchange 
council will fix the amount necessary for Its establishment. When this amonnt 
Has been determined, it will be divided by @ number equal to the number of 
shares, the result beng the value of one share ‘The amount to be paid by or 
to be chirged to any company or deinchment for Its entrance fee or eapltal 
stock will be derenmained by multiplying the valve of ane shave by a number 
equal to the authorized enlisted strength for the post, camp, or station of the 
company of detachment seeking admission, 

11, Admission to an established exchange—a, Appraisal of value of = 
change—Wheuever a company or detachment applies for membership {an 
exchange already orsunized, a caretul appraisal of the niet worth of the 
exchange will be made by a disinterested oilicee—preferably a feld officer—to 
be appointed by the commanding oflicer, who, whenever practicable, will be 
assisted in the performance of the duty by two officers, one representing the 
Stocklolders and one represeuting the Incoming organization, These assist- 
fints will be desieuated by the commanding officers of the orgiuteations con- 

xd. ‘The report of the appraiser will be accompanied by itemized lists of 
property and merchandise ae certided by the exchange officer. 

b. Amount to be pald—The amount to be pald by an incoming organtation 
Will be determined by dividing the net worth of the exchange, as determined 
Ly the appraisal, by a number equal to the number of shares already owned In 
the exchunge, and multiplying the quotient by the authorised enlisted strength. 

0, Licreano in nuiniber of ahares; diaporition of amaunt recelved—The num- 
vor of sbutes in the exchange will be increased by m number equal to the 
authorived etlisted strength for the post, camp, or siation of the incoming 
organization, ‘The euin pisid into the funds of the exchange, as provided in B 
fbove, will be regunded the same as funds orlginally Invested and be properly 
entered on the Iwoks of the exchange. 

12, Admission on credit—a, A company or detachment Joluing an exchange 
hon unuble to pay in essh may, upon the recommendation of the exchange 
council approved by the commanding officer, be charged with ts entrance 
nasoaement, any] such charges may be Uquidated from the company's or detach 
mont's slate of the profits of the exchange when dividends are decinred, oF 
non closing out of the exchange, An organtzation Joining on credit will sub- 
init to the werhuinge comnell soe written evidence of Its debt and obligation to 
Tis the amount assessed, and such puper should be earried on the books of the 
Cxchange as on *necount recelvable” It Is an asset and should he reduced 
{in value froma time to time as the profits mre divided, 

b. When an orsuntiaition is avullted on credit, the number of shares will 
be tnereasei) us in paragraph 110. 
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ivileges in exchange.—When an organization is to be only 
i daeounenledted at “~ post, camp, or station, membership in the oaaiient 
may, upon recommendation of the exchange council, approved by the Sie 
ing officer, be denied, and in such case the organization nn question may be 
allowed the privileges of the exchange and then shall be paid not to exceed 10 
per cent of the amount spent in the exchange by the members of the “Oreeniea 
tion in lieu of its share of net profits. The exact percentage to be paid will be 
fixed by the exchange council, subject to the approval of the commanding officer. 

14, Withdrawal from exchange.—d. Upon change of station.—When organl- 
gations are ordered away from a post, camp, or station, and they have an 
interest in the exchange, their interest therein will be liquidated. 

b. General procedure, withdrawal—When an organization desires to with- 
draw from an exchange, the procedure will be similar to that for admission 
to membership prescribed in paragraph 10. The value of its share of the net 
worth being determined, that sum will be withdrawn from the gross funds of 
the exchange and paid over to the withdrawing organization. The exchange 
will turn over to the withdrawing organization any of its enlisted men’s notes, 
and the amount thereof will count as cash payment to the organization. Any 
amount due but, for lack of available funds, not paid to an organization when 
retiring from an exchange will be evidenced by a note for the amount, with 
legal interest, and will be liquidated as other bills, payable out of the first profits 
accruing to the exchange. The amount so due and unpaid will be carried on 
the books of the exchange as an “account payable” and be regarded as a 
Liability until paid. 

15. In case of complete transfer of an exchange.—See paragraph 7. 


SrecTrion IIl1 


PERSONNEL 

Paragraph 
Ganeral) a2 $6 tet 6 GRD AON as Sn he Ss Sk ea ne eee 16 
Exchange officer_____.-----.----~-.----~-----------+-----+---~-----------------—-=- 17 
Exchange steward _.-.--__----.--------------~---~-~---------~~+-------=---------- 18 
nO gh ca gg alo ii ma pe ee mie Se igh an cn ag te 19 
Employment of bookkeeper____._.___------------------~-------------------------- 20) 
Prohibition of /perquisites_._...--..--.-.-__.-----~-+---~---~+-----~+--~----------- 21 
Bonding of exchange oiflicers or assistants___--------------~~+-----------------+-- 22 
Employment of auditing accountant___----+------------ Pr a a a a 23 
Committees of noncommissioned officers _...._.______-__-_.-___-._~--~......-~-.---= 24 


16. General.—a. When there are no branch exchanges.—Under the command- 
ing officer, and subject to the approved recommendations of the exchange coun- 
ell, the following personnel will conduct the operation of an exchange which 
has no branches: 

(1) An exchange officer. 

(2) An exchange steward. 

(3) Such other assistants as may be necessary and authorized by the 
exchange council and commanding officer. 

b. When there are branch exchanges.—When there is a branch exchange, or 
exchanges, the exchange officer provided for in @(1) will be known ordinarily 
as the post exchange officer, and there will be detailed for each branch exchange 
an Officer who will be assistant to the post exchange officer, a branch exchange 
steward, and such other assistants as may be necessary and authorized. How- 
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ever, when the gnrrfson consists of a single rogiment, or similar comunand, oF 
when the bewiich exelmnges nxe small, the assialant exrbange ofleore may be 
omitted, Hie dutios botiug portormed Ly the post exchange oieer, 

©. Poet exchange cowie. 

(2) Post exchange cvunells mre nssembled to— 

(0) Audit Hie exchanze fwd 

() Ascertain aud exmnine Lhe sourees from which and methods 
bg wwlilet they have accraed, 

(0) Kocomsend expenditnres and appropelations therefrom, 

(2) (a) Excopt as preseribed In (>) and (0) Lelow, the post ex 
chauige eouvell will consist of the post exchange oflicer and 
the commanding officers of each company, troop, battery, 
hospital detachment, or similar organina\ton participating fn 
the profits of the post exchange as members thereot. 

() In posts or camps containing tactical divisions or other large 
Doilies of troops, the post exchange counell may, when #0 
oxlered, consist of the post exchange officer and the eom- 
iinding ollicer or @ representative selected by bim of each 
roviment or other separate ovruniantion having one or mora 
nite partictpatng In the exehange. 

(©) At a keneral bosyital the counell will consist of not Teas 
Hin three menbers, In nddition to the exchinge officer. 
Mombers tn excess of those required ty (e) above will be 
appointed by the commanding alleer. 

(8) The post exchange counell anay delegnte to an executive committee 
Of is own members the performmnce of such portion of the duties 
prescribed far the connell a¥ the eounell may decide, but the 
council rejatns tia responsiblity. 

(4) tn nicetings of the post exchunge eounell each member will be en- 
‘Utlad to vote on all questions the number of yotes equal to the 
umber of slurs of stock held by the organization of whlch be ts 
the representative, avd a nmjorly of he number of shares of 
‘stock voted will decide ave question, 

(5) The couwell may’ be AL ny thue at the call of Its pres 
dont oF at the request of the exebange officer or one of its ment- 
bers of by ditection of the commanding officer and, subject to the 
‘approval of the latter, will— 

(a) Deolgnute the articles to be kept for sale. 

() Pix the prices at which they will be sold. 

(o) Authorize aud supervise all purchases of supplies. 

{d) Fix the schedule of charges of the barber shop, laundry, 
restaurant, cobbler, and the prices charged Ly company 
tailors und tradesmen for making and repatring uniforma 
‘of eollsted men. 

(e) Not jatar thin the 16 of exch month, meet to— 

Uxainine the Donks of the exehanse- 
2. Insjicet the quallly and prices of tho articles for sale, 
3. See thut the exchange rezulathons are complied with 
‘A revond of the utteadanee by ume will be entered Im Use 
ccouneil Wook 
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g) Prior to the meeting of the council the commanding officer will 
we mber of the council other than the exchange 


designate one me 
officer to audit the accounts and records of the exchange. The 


officer so designated will certify in the exchange council book— 
(a) That he has audited all of the accounts and records of the 
exchange in detail as required by Section VIII, 
(b) That the financial condition of the exchange, as shown in 
the council book is correct, 
(c) That the accounts and records were found correct except 
(here should be listed all irregularities 


found delinquent), and 
(d) That the following results were obtained from verification, 


under paragraph 64, of the stock record account: 


Selling 
price 


Inventory, beginning of month_-_---- Tet ete 
Merchandise purchased during month. ---~--~-- 
Total accountability_______-_-------------- i capuniiead ae 
Receipts from sales during month---------~---- 
Other credits: 
Merchandise returned___.-_----- -------- 
Merchandise condemned__-_----.  ~------- 
Merchandise expended_------..  ------ ae 
Inventory, end of month_------------ -------- 
Total eredits and on hand w-.-..-----... --—-..-<-- 


Di Gore iiGe a ta. Goba-acks Bene sitosm-al ¢$4-----n< 


(7) At the end of each month and as provided for in paragraph 17 b 
(1) (d), a member cr members of the council, detailed by the 
commanding officer, will take a thorough inventory of the stock, 
cash, and fixtures. The officer or officers so designated will make 
entry (or will retain one copy of the inventory taken and will 
check therefrom the posting) in the inventory column of the 
stock record book of the inventory and the value at both cost and 
selling prices of each article of stock, together with total values 
of same at both prices. All inventory data will be carefully 
guarded by the inventory officer until finally posted and checked 
by him in permanent form in the inventory column of the stock 
record book. The inventory officer will certify in the stock 
record book— 

(a) That he has accurately inventoried the stock, cash, and 
fixtures of the post exchange; 

(®) That the record of inventory of the stock, inciuding both 
its cost and selling values, and that of the fixtures, includ- 
ing their present values, as entered therein, are correct; 
and 


€e) That the actual cash on hand and in bank on ~.---_---- saris 


(Date) 
EE ie cinins 
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(8) A statement of the resnlt of the monthly Investigation and of the 
accounts of the exchange officer, showing the receipts and expeudi- 
tures during the montl; the assets and labilities and the valne oF 
net worth of the exchange at the end of the ranuth; the increase 
or decrease in the value of the exchange since Inst report; the 
profit or loss In the different departments, ete, constituting thie 
fucrease or decrease and the percentage of gross profits, all a part 
of the proceedings, will be entered in due post exchenge council 
book whitch will be kent wt each post nud submitted to the 
commanding officer for his action, Showld the post or other cot 
mander disipprove the proveeings, aud the eonnell, after recon 
sideration, adhere to Its conelnsions, a copy of the proceedings 
will be sent by the commanding officer to the corps aren cote 
mander, whose decision thereon will be final. ‘The fal orders tn 
each esse will be entered In the evuncll book, A copy of the 
statement, with the commanding officer's remarks indoreed thereou, 
will be exhibited In a couspienons place In oue of the rooms of 
the exchnoige during the ensuing mouth, Any question not involy- 
Ing pecuniary responsibility upon whieh the exchange counell and 
comunaniling officer may disngree will be submitted for final 
ectston to the core urea comianuider, 

17, Exchange offlcer—a, General—The post exchange officer will be care 
fully selected und will be detailed by the commanding oficer, He niust be 
fully in symruthy with the purposes of the exchanze and must possess the 
business qualifientions necessary for Its success, He wil) receive no compensit- 
tion for his services as exchange officer, In large commands he should be a 
Held oficer of extended experience. 

2, Generat duties, 

(2) Of exchange oftarr. 

(@) Under the commanding officer, the post exchange officer 18 In 
‘charge of the post exchange aud is respouslble for Its man- 
agement. He will prescribe and enforce rules of order. He 
is responsible for the proper performance of the duty of bis 
assistants. He will In persou ebick thelr uecomnts tre 
quently, and will each day check up the steward’s datly 
report. He will be the custodian of the exchange funds, 
fand ne such he will bimselt keep the eashbook and make 
fall entries therein, AC a convenient tle, which meets 
with the approval of the commanding officer, prior to closig 
the exehange each day he will, for safekeeping over nleht, 
place nn lock iu tts office xafe all cash and checks except 
such amonnt in the exchange steward’s possession, not to 
exeoed the umount of bis bond (par. 22), ns the cominand- 
Ang officer on the recommendation of the counei may 
authorize; and will deposit all excent a working balance in 
8 bane nt the frst opportunity. 

(8) No cunployee of the post exehinge or nny of tty branches 
will have fecess to the cash of the exchange after it has 
born turned over to the post exchange officer, or, in the 
case of brinch exchanges to any of bls commissioned 


te 
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assistants. Except for small amounts of cash which may 
pe necessary to be kept in the cash registers during the 
hours of the current day’s business for the purpose of 
making change, and except for cash necessary to be on 
hand for making change on pay day, all post exchange 
funds will be kept on deposit in a reputable national or 
State bank, or trust company other than a private bank, 
preferably a United States depository which is a mem- 
per of the Federal Reserve banking system. In case ne 
national bank is reasonably available, a regularly chartered 
State bank may be used as a depository for post exchange 
funds. The post exchange officer is responsible for all loss 
of post exchange funds, where the loss is due to his fault 
or neglect. Under no circumstances will post exchange 
funds be taken away from the post where the organiza- 
tions to which they pertain are stationed, except as may 
be necessary to pay indebtedness, or for deposit in a bank. 


(c) Should the officer who is custodian of the post exchange fund 


be absent from the post, on leave or otherwise, for a period 
peyond 3 and less than 10 days, he will leave the funds 
with the officer acting in his place, taking a memorandum 
receipt therefor. If an officer is to be absent for more 
than 10 days, he will regularly transfer to his successor the 
funds of which he is custodian. 


{@) When an exchange officer is relieved, an inventory of all 


stock, fixtures, notes receivable, credit checks, and coupon 
books on hand, ete., will be taken and the assets so ascer- 
tained to be on hand, together with all the funds, will be 
transferred to his successor, receipts being taken therefor. 


(e) In transferring funds to a successor the accountable officer 


will make the foliowing certificate, including list of out- 
standing debts and obligations, in the fund or council book: 

“TY certify that, to the best of my knowledge and belief, 
the following is a complete and accurate statement of all 
outstanding debts and obligations to date, payable from 
this fund.” 

In case there are no outstanding debts or obligations, he 
will certify accordingly. 


(f) Post exchange funds deposited in a bank, will be placed 


under their official designation as, for example, the Post 
Hxchange, Fort Meyer, Va., by ist Lt. 8 Cav. Exchange 
Officer, and not to the credit of the officer who is custodian. 


42) In case of large exchanges.—The post exchange Oticer will be in 


charge of all exchanges at the post, camp, or station. Ordinarily 
he will be in personal charge of the central exchange store, where 
the office of the post exchange should be located. In general 
he will— 

(a) Manage the central exchange store and all branch and sub- 


exchanges, 
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() Cause the Books and necounts of alt wranah and pubexe 
honges to bo kept mt the contrat exehnnge store 

Co) Supervise nnd coordinate the aceounting #yatems of branch 
nd KnPuxchangew In wecordance with the accounting syB- 


temo proscribed herein and to Inoure uniformity. 
(a) By outhority of the post exchange eouncl!, approved by the 
commaviling ofeor, he will make purchases (par. 61) aud 


Sollivivents for the central exchange store, and for all 
Hemneh and Mubexchanges to Insure lowest costs, 

(0) Under tho approved policy of the post exchange counell, regu: 
inte ceiling priees In all exchanges with @ view to estab- 
isting and miiotiniug @ uplform price for the same 
usticle, 

(8) Of arvistant exchonge offoers—Unier the post exchange officer, the 
dues of an assisinnt exchange pflcer are simtlar to thoge of an 
exchange ollicer. He will be detailed by the commanding ofticer 
aud will conduct the afatrs of is branch exchange in accordance 
with Instructions from the post exchange offoer, Ovdlnurily there 
will be detailed one nssistaut exchange officer for each branch 
exchange. Suboxchanges should be placed under the supervision 
and management of the nearest brauch exchange officer; or they 
way be managed directly hy the post exchange officer, In the 
temporary nlsence of the post exchauge offieer, the senior assistant 
exchange wilioer will act ns post exchange officer, unless otherwise 
Airovted by the commanding omer. 

18 Exchange steward,—a. General —The exchange officer will be assisted 
by au exchange steward, generally a noncommissioned oflcer, but in large 
‘oxehanges Where finanelal aud other considerations fully Justify it he may be 
fw clvilion, ‘The exchange steward should possess a good knowledge of com 
iyerelat eustons, should be ef unquestiouable integrity, und of qulelent Meme 
Hess nid streusth of character to enfores order and diseipline about the 
promises, 

2, General duties, 

(G) Generat—Iu the temporary xbseiee of the exchange officer the 
exchange steward Wl be i nmediate control of the excinuze 
‘Aud the busiiess thoreof when were are no commissioned assist 
nts, Except where w bookkeeper Is employed, the stewurd will 
keep the records nud books of the exehnuge, under the super 
Vielon of the exebnnge officer, ‘The steward will exercise the 
necessary supervision over Lis subordinates, frequently eheckiog 
thelr conduct of business. In ease the post exchange has branches, 
there will be a steward for eich branch or subexebange, ‘There 
fs no nuthorlty for the steward or any other enlisted or elvilian 
subordinate to male purchases for oF contract Indebtednese 
ignlnst he post exchange See paragraph 174(2) (4), 

(2) Doihy report.—he exchange steward will submit to the exchange 
officer « daily report covering the day's transactions, kuown aa 
™ Steward's Dally Report," showing the following: 
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4. Cash received from sales. 
2, Cash received on account. 
3. Cash expended. 
4. Cash ahead or short. 
5. Cash-register readings. 
(b) 1. Credit checks received from sales. 
9. Credit checks outstanding. 
These reports, exhibiting the exchange officer’s approval, wili be 
placed on file in a conspicuous place in one of the exchange rooms. 

19. Assistants.—The excbange steward and branch or subexchange stewards 
will be assisted in the conduct of the business by the necessary assistants, 
These assistants will ordinarily be enlisted men, but in an exchange where 
financial and other considerations fully justify it they may be civilians, pref- 
erence being given to retired enlisted men and honorably discharged soldiers. 
When enlisted men are detailed for duty in an exchange, they will, as far as 
practicable, be from organizations participating in the exchange. 

20. Employment of bookeeper.—A bookkeeper may pe employed by an 
exchange when such employment is evidently desirabie and the financial con- 
dition of the exchange entirely justifies this expense. 

21. Prohibition of perquisites.—No exchange officer or assistant of an ex- 
change, either directly or indirectly, shall have any personal interest in pur- 
chases, sales, or profits, or any advantage of wastage or perquisites of any 
kind whatsoever. Exchange officers and employees will not be permitted to 
receive gifts or presents of any kind from merchants or individuals having 
business relations with the post exchange. The acceptance of presents by any 
person connected with a post exchange is considered incompatible with a proper 
performance of exchange duties. 

22, Bonding of exchange officers or assistants.—When desirable an ex- 
ehange council may, with the approval of the commanding officer, require @ 
bond in a reasonable amount from any exchange officer or assistant, to insure 
the proper handling of the funds and preperty intrusted to them. The ex- 
pense of ponding will be borne by the exchange. 

23, Employment of auditing accountant.—With the approval of the com- 
manding officer, an exchange council may authorize the employment of an 
expert accountant at stated intervals to audit the books of the exchange, the 
expense to be borne by the exchange. In such eases the commanding officer 
and the post exchange council retain their full responsibility. 

24. Committees of noncommissioned officers.—a. Composition, 

(1) Where there are no braneh exchanges.—-For each exchange having 
ne branches, there will be a committee of poncummissioned officers, 
consisting of one noncommissioned oiiicer from each organization 
and detachment participating in the exchange, and known as the 
“Exchange Committee of Noncommissioned Officers.” 

(2) When there are branch exchanges. 

(a) For the post exchange.—For each post exchange with branches 
there will be a committee of noncommissioned officers con- 
sisting of one noncomniissioned officer selected by the com- 
manding officer to represent each branch exchange. 
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(0) For each branch eehange.—For ench branch exchange there 
Will be a committee of noncommissioned officers consisting 
of ow noncommissioned officer froim exch company and de- 
tachment within the branch exchange aren, 

B, Moetinga; dutics—Uhe exchange comunittes of nonvonunisstoned officers 
will be conveied by the commanding olicer not less than four thnes a year. 
The committee will submit to the post exchange council its views, orally oF 
in writing, In respect of the Lmmedinte internal operations of the exchange, 
and It will recommend any changes Wat may be desired by the enlisted mem, 
Its views wud recommendations will be carefully considered by the counctl, 
‘whose action thereon will be revlewed by the commanding oilicer, Teeommenda- 
ons uppraved by the commauding officer will be put tu effect at ones, 
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General 
Blank forme 


‘ 
abe 


25, General,—The following suggestions, bused upon the systems which have 
been fuuud most satisfactory hy experienced exchange officers, are published 
for the Information of all concerned : 

& Scheme for keeping account of stock, 

(2) Ail stores not in sulesroom to be kept tn storecoom under lock and 
Key and a competent employee detulied ns storekeeper. THe should 
receive all stores of whatever nature coming into the exchange 
anid iste (he stores fo (he several departments on requisitions in 
Wridig approved by the exchange ollicer or the steward, (Form 
A) 

(2) If stores fu oue deparcmont are needed tn another they should be 
turned in to the storekeeper om approved Carn in" enrd (orm 
11) and issued on approvesd cequisttion. Damaged or spotted stores: 
should bo encered on n “Damage Report" (Form ©), which, after 
ppproval by the exchange officer or steward, should be turned over 
with (lie stores to the storekeeper. 

(8) The <Ivvekeeper should be provided with a stock record book im 
Which to charge the storeroma with the cost of ail stores received 
iui credit I HR the cast of all stores Issued, charging each 
department with the cost of stores issued thereto, erediting each 

Juetwent with the cust of all articles sold and the cost of nll 
stoves (Uened in on account of damage or otherwise, (Form D.) 
(4) ‘The Mnyoloes of stores rewelved together with the approved “Tara 
in’ utdets Will be the wwuchers for the debit cutries of the store 
room weeuumt. The credit entrlex will be thu approved reqnist- 


hs. Apuroved receipted veysisitions will be the youchers for 
the debit entries auninet exch deparinent; and sales (vost value 
cf apieles). “Turn io orders, apd damage reports will be the 


oudhers for the eredit entrie 
(5) Tue biianer on hot In Uh 
shown iy tbe stock recurd, should be equal to the toi 
the wrliclen OX Laud 4a euch ux determined by Inyeutory. 


ores und In each department, as 
1 cust of 


1% 
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pend on the names of the individual articles, 
except as to inventory, but deals only with the total eost values, 
thus eliminating much detail, but at the same time showing 
whether or not the stock is being properly accounted for. 

» are three checks: 

(7) pa ip od pe articles reported sold the equivalent in cash, checks, 

or eredit must be turned in by the sateman. 

(b) Should a salesman report less than he actually sells, he will 
be short at the end of the month, or at such time as he may 
pe ehecked up. All shortages will be made good by the 
salesman. 

(c) The storeroom and each department may be checked at any 
time by taking an inventory, determining the total cost of 
the articles found to be on hand, and comparing the same 
with the balances shown by the stock record. 

(8) The stock record should be ruled so as to show— 

(a) The total cost of articles on hand in the storeroom at the last 
inventory. 

(b) The total cost of articles received into the storeroom since 
the last inventory, as shown by invoices, transferes from 
departments, ete. 

(c) The total cost of articles on hand in each department at 
the last inventory. 

(d) The total cost of articles issued to each department on ap 
proved requisitions. 

(e) Cost of articles sold from each department. 

(f) Cost of articles turned in from each department. 

_ (g) Cost of stores condemned. 

(8) Another method whereby a verification can be made is to calculate 
the value at the selling prices of all articles on hand at the begin- 
ning of the month in each department and to charge it with the 
total; then charge each department with the selling price of all 
goods issued to it during the month; the total of the two is the 
amount for which the department is accountable. Crediting the 
department with the amount of sales and with the value of goods 
turned in, damaged or spoiled, and condemned, at the selling prices, 
gives the amount accounted for. The difference between the two 
should be the total value of merchandise on hand at selling prices. 
The verification by the auditing officer required by paragraph 71 
is a check against the exchange officer of all stock for which the 
latter has assumed accountability. For his own protection, the 
exchange officer should in turn check against each department in 
accordance with the provisions of this subparagraph in order defi- 
nitely to fix the responsibility to him for any shortage that may 
exist, charging such shortage against the responsible salesman or 
salesmen, as prescribed in (7) above. 

b. Simplifying accounts when exchange is on a cash basig.—Enter each 
invoice in a purchase record, as shown in Form BH. (A unit-ruled blank may 
be obtained for this purpose, or an ordinary blank may be ruled as indicated.) 
When the bill is paid, enter the information as shown. This system is suitable 


(6) This system does not de 
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only when the exchange ts on a cash basis. It has the advantage of showing 
fall {nvolces on the sime account. If the Involces are numbered serially and 
Vound in serial order at the end of the month, auditing is facilitated. When 
this gystem Js used the blll register Is unsiecessary. 

‘8. Simplifying accounts that are practically cash aocounta.—An accounts for 
merehandise purchased by officers and organizations are required to be settled 
ut the end of the month and are practically cash accounts, the following 
scheme will reduce clerical work and faclitate auditing ; 

All charge slips are entered as received, under the name of the pur 
chuxer, In a dupleating bill ile, consisting of a binder containing sheets 
with the exclunge billbead and blank sheets alternately. ‘The name 
of the purchnser {e first written In the bilthead and then the charges 
are entered from the charge slips recelved from day to day, the whole 
Yeing duplicated on the blank sheet by enrhon process. ‘The duplicate 
should be retained and the original sent out as a Will, 

4. Restawrant accownt—A separace account should be opened with the res 
tnurant (or Iunch counter), ms this Is a manufacturing department and 
yeqnires careful supervision to enable It to yleld suitable profits, ‘Thls acount, 
should show the quantity and cost of wll artleles recetyed for the restaurant, 
cost of labor, aul the quantity and total cost of all articles us made up for 

ale. 

6. Account of rales 

(2) Eneh salesman should be required to keep @ record of each sale 
hale by lita, ‘This may be kept conveniently on a duplicate sales 
pad. If the system of keeping account of the stock described 
herein should be adopted, the salesman should note on the re- 
tained «tip Ue cost of eneh article fold and should enter the 
total cost of the sale sbown by enh slip on m tatly card In the 
buck of the sales pad. Credit sales must be shown ty writing 
the name of the purchaser at the top of the slip, Cash and check 
sales will be shown by the absence of the nume of the purchaser. 
Cush slips may be nurked -+ and check slips #, in order to 
distinguish then. At the close of the day's business the steward 
should recelye from each salesman the tally card showing the total 
cost of the articles sold, together with the sales sllys and a 
report ob a forw stutlar to the fullowtn 
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(2) The steward should total the slips under each head, compare them 
with the report, and check the total of all sales as shown. He 
should also total the cost prices of the articles sold by each sales- 

min as shown by the tally card, and should see that the storekeeper 
enters the same in the stock record to the credit of the proper 
department. The steward should also see that the charge slips 

are entered on the proper accounts of the duplicate pill file, and 
should then make out his daily report to the exchange officer on 


a form similar to the following: 


SreEWARD’S DAILY REPORT 


Post Exchanges, 
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[Typed] 1st Lt. 


Exchange Officer. 
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(8) Corn reglater—When prnctlerble, one oF more cash registers, pur 
chased from exchiuge funds shonld be used in the exebange. 
The turu-bovk keys of eash registers should be in the hands of the 
exchange olficer or assistant exchange officer to enable him to 
make verificatlon of reports made from the registers, 
26. Blank forms. 


FORMS: 


orm A 
Requaition 
Date. 


amt.| Arcste | cont | ‘Totat | 


ily, me yoo are re || one 
fur thie peoowctse Nore—This form should be | "prised ined ink, 
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Secrion V 

RECORDS 
Paragraph 
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Other books and records_—-——--~ —_ 


27. General.—a. Except as otherwise authorized in paragraph 35, the books 
named in this section will be kept in each post exchange, in the manner de- 


geribed hereinafter. 


b. How accounts kept. 
(1) General.—The post exchange ofticer will cause all the accounts of the 


exchange, including those of branch or subexchanges to be s0 kept 
that the status of the exchange or any of its branches can be 
readily understood at any time and that the information mecessary 
to render the prescribed reports will be readily available. 

(2) Double entry system—A double entry system of bookkeeping will 
be used. . | 

e. Destruction of old records.—All invoices, recelpted bills and other books 
and papers relating to the business of an exchange, except the exchange council 
pook, and pertaining to accounts that have been closed more than six years, 
may be salvaged as no longer required for the protection of the exchange, except 
in the case of an exchange where the statute of limitations prescribes a longer 
period on such accounts, in which case the papers will be kept for such 
longer period, unless with respect to an entry or omission of an entry 
therein a civil claim or criminal action shall have been presented or initiated, 
under which circumstances the destruction of the records concerned will be 
postponed until after disposition of the claim or criminal action. Under the 
direction of the commanding officer, the papers specified will be salvaged by 
the exchange officer who will record the action in the exchange eouncil book. 

d. When exchange abandoned.—In the event of the abandonment of a post, 
the post exchange council book, together with all records not salvaged as above 
provided, will be forwarded to The Adjutant General. 

28. Cashbook.—a. In the cashbook will be entered each day’s transactions, 
cash received being entered on the left hand, or debit side, and cash paid out 
on the right hand, or credit side. The date, explanation of the entry, and 
the amount of the transaction will be entered on a separate line for each 
transaction. In large post exchanges, where it is necessary to keep a record 
of receipts and expenditures by departments, such as store, lunch room, meat 
market, etc., separate columns will be provided for debit and credit entries 
under each such department. 

b. Vouchers.—Each disbursement entry in the cashbook will be supported 
by an itemized voucher properly receipted by or for the party with whom 
the transaction was effected. Similarly each entry therein showing a cash 
receipt, other than one required by psragraph 18 b (2) to be shown on the 
“Steward’s Daily Report,’ will be supported by an itemized voucher (invoice 
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of fans) property alned by or for dhe party wlth whom the transaction was 
effected, Ail otht entries showing eash recelpts will be supported by (he ex 
clnnge stewurd'n daily reports, which will constitute the rwuninlug debit 
Youebors, Bach kot of youchers (receipts and disbursements) will be serially 
ijabered becloning with No, 1 tor the first witry of each mouth. Mach 
Voucher to whieh an Involee pertuins will In addition to the notations re 
quired hy pintcraphe 32 and 33 tbe placed on sel Iuvotoes, Derr He states 
inwnt thot the voucher Is correct mid Just. (See pues O& dy 

A pald cheek beavhig across thw extreme left end of the revere side thereof, 
and tiunedialely above where the first Indorsement thereon will wppeur, the 
olution, * Payment wckuowledged en our Invoice No, .———-—--, dite) — 
(hank spaces to be filed In), togethor with the Inyeloe or tnvotces pertaining 
theruto, muy De need as m voucher. A pid cheek whthout sch uotation will 
not be used As m voucher unless accompunted by a certifeste of the exchange 
Aifioer showing definitely the reason why a properly sigued and Iteanlzed voucher 
cond not be obtaiied and als showing by Stems the exact urtieles purchased 
land the eost of each, When it 18 not practicable to obtain a recefpted or slgned 
Youiehen, the sudieimey of the voucher ws evrtided will be determined and 
{ndorod Ceroon hy the exchange count 

29, Journal. —The Journal will be used to prepare Ernssctions for posting 
fo the lodger. Te will show by debit and credit ttems sack orizinal entries 
affecting the business of the exchange ay are Hot posted from the enshbook: oF 
other books of orlehunl entry. 

20. Ledgen—, Generat—In the Tedger will be entered wnler separate ne- 
counts nll debit anid credit tranguetions affecting the businese of the ex- 
hale, 0 Ws to show the amonnts due to or from the exehauge on each 
ACOOUNE. "The entrlee under exe seconnt will be made from the totals shown 
in the eolnmns in the enshbook provided therefor, ax stated tn instructions 
with rofovence 40 the casubock, or from the Journal, I such columns are not 
provided: 

b. leads under sohioh ancounts Kept-—In the ledger, accounts will be kept 
Under the following hends: 

(2) Port erelaiige—o show the value of the exchange. ‘This account 
‘Will te debited with way Increase nnd eredited with nny decrease 
tn the worth of the exchange. 

(2) Merchondive—To show on the debit side the cost of merchandise 
purchared und on the credit side the amount reeetyed for mer 
chiswise sold, ‘ThIx account will, wt the Deeiuning of each 
month, be debited with the value at cost price of the merchan- 
ise then on hand ae per Inventory, and wi during the month 
be dehited with the cost of all merchandise purebased during 
That month, Tt wilt be eredited during the month with ait sales 
of warchandise, and at the end of the month with the value at 
enst price of nll merehandise then on band ws per Inventory. ‘The 
AiTercnee botworn the amounts shown In the debit wid credit eol- 
nie will ho the profit oe loss for the month. Tn large exchanires, 
‘vlan It fe desleed to keep a reeard of profit ad toss by depart- 
Twents, (ue morehandise account may be kept by departaments. 

(8) Bilis receivable (enlinted mon) —To show the valne of checks oF 
coupons issued to enlisted men, and the amount of cus recelved 
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t of their bills. This account will be debited 

by enlisted men for checks or coupons and 
credited with all amounts received in payment thereof. The 
difference will be the amount of notes unpaid. : 

(4) Bills receivable (notes).—To show the amount of notes given by 
organizations in part payment of purchase money or for other 
purposes, also the amount of payments thereon and credits from 
dividends. This account should be debited with all notes re 
ceived and credited with payments thereof aud dividend credits if 
payments have not been made. 

(5) Bills receivable (credit sales.) —An account with each person, firm, 
or organization having any credit transactions with the exchange. 
This account will be debited with all credit sales and credited 
with all amounts received in payment therefor. In large e€x- 
changes, instead of keeping the accounts individually in the ledger, 
such accounts may be kept individually in the credit sales book, 
and at the end of the month or period the total debit and credit 
eutries posted in the ledger. In individual credit accounts of 
this kind many up-to-date business houses, practically all banks, 
and some post exchanges have installed automatic bookkeeping 
machines wherein a loose-leaf ledger and statement system is 
used. This does away with journal entries and greatly simplifies 
accounting. Loose leaf statements are printed off directly from 
the daily credit slips and the account is always balanced to date. 
At the end of the month it is necessary only to withdraw the 
original statement which serves as the monthly bill to the cus- 
tomer. The carbon copy is retained and appropriate entry made 
thereon when the account is paid. In posting ledgers from the 
statements the automatic machine selects the proper columns for 
entries, automatically prints dates, adds debits, subtracts credits, 
and extends and proves a balance with each posting. 

(6) Oredit check account—To show the amount of coupons issued, 
coupon sales, and coupons outstanding. This account will be 
debited with coupon sales and credited with coupons issued. The 
difference between the debit and credit entries will be the amount 
of coupons outstanding. If columns are provided therefor in the 
cashbook, total debit and credit entries at the end of the month 
or period may be made. 

(7) Bills payable—An account will be kept with each person or firm 
from whom merchandise is bought. Credit the account with all 
purchases made and debit the account with all payments made on 
account thereof. As stated above, in large exchanges, instead of 
keeping the accounts individually in the ledger, such accounts 
may be kept individually in the purchase-account book and, at 
the end of the month or period, the total debit and credit entries 
posted in the ledger. 

(8) Haepense accouwnt.—To show the cost of all expenses, such as 
wages, freight and express, fuel and lights, priuting and _ sta- 
tionery, telegraph and telephone, insuralce, expendable supplies, 


from them in paymen 
with all notes given 
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or any other expense attendant upon the business of the exchange, 
This account will be debited with all payments made on account 
of expenses a4 shown on the evshbook. Puymeitts of expense inny 
be subdivided, not uuly In (ls account bat also In the ledgers 
‘Transportation should uot be charged to operating expenses, but 
should be ndded to the cost of the merchandise or fixtures to 
which it pertains, 

(9) Dividend ceount—To show amount of dividends deciured by the 
exchatige counei When a dividend ix declared the post exchange 
account Is debited with the amount of die dividend declared and 
the dividend account eredited, When the dividend 1s paid the 
dividend account is debited aud the eash credited, 

(10) Buitdinga and fleturee account—To show all amounts expended for 
the Letterment of the exchange property and depreciation of 
vali of Oxtures. ‘This account will be debited with all expend 
ftures for betterment, repairs, ete., und credited with all deprecta- 
tion and all receipts obtained trom sale of any articles pertaining 
therets, Supporting this account ts the list of exchange property 
availible us an asset, kept In the stock record book (yar, 81). 

GA) Profit und lox aecount—Into the profit and toss account are, 
closed all aevounts showing a profit or loss, Tt tx debited for 
losses and credited for profits or gains, ‘The difference between 
the two sides will show the net profit or loss and will be trans 
ferred to the post exchange account, 

81, Stock record boolk.—a, The stock record book will be sultably ruled for 
and will show under thelr proper nomenclature all urticles of merchandise on 
hand at the begianing of each month ag shown by inventory, and all articles of 
merebundise recelyed, sold, returned, condemned, and expended during the 
month, ‘This bool witl also be suitably ruled for and will show the values 
fat cost prices of all articles of merchandise on band at begining of month, for 
use in the “Merchandise necount" (par. 80  (2)), and, in separate columns, 
the values at selling prices of same and of all articles received, sold, returned, 
condemned, and expended during the month, for use in the audit (par. 70). If 
tn the oplulon of the couuell, it 1s destrable that certain articles be sold im 
quantities at reduced prices, the stock record account will, in order to enablo 
fa proper audit to be made under paragraph 70, show the quantities to be sold 
at seh prices a8 though they were different brands, For example, If tt x 
desired) tu sull a certaln brand of elgars at 10 cents each, two for 16 cunts, oF 
fa box for $1, the stock record account will show so many “cigars (brand), 
singles,” at 10 cents, so many “eigurs (brand), twos (or pairs), at 15 cents, 
and $0 many “cigars (hrwnd), boxes," at &. In order to prevent an un 
necessiry nceumulution of <lock, such quantitivs may be transferred from one 
such group to usother by making proper adjustments, 

B, In a suitable place in the <tock record book there 
st of all exehinge property available as an useet, such as hulldines and 
fistures, showine date of construction or purelase, quantity, orfginil cost, and 

pretation froin time to time. The total money value of such proy 
shown tn this Ust must always agree with the value of same as shown by 
the  hufliing aud fixtures account" In the ledger. 

fe Thole Will alsy be entered in a sultable place In the stock record Yook a 
record of the coupons recelyed and Issued by the post exchange olfver, as 


will also be entered « 
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agcraph 44 This record will show in one column all the coupons 
os uthenticated or not, and in another column all those issued 
ean be determined how many coupons sbould 


required by par 
received, whether a 
by him, 80 that at any time it 
be in the possession of the post exchange scope odd es 
32. Bill register.—The exchange ofcer — personally ree we ) a K 0 | : 
suitably ruled and labeled “ Bill Register, 4 memorandum of every invoice, 
: } ame of the firm from whom received, immediately upon receipt 
e“B. BR. __----,” to show page of entry. Date 
merchandise will be noted both on the invoice 
and opposite the proper entry in the bill register, — wae the bill nae been 
paid notation to that effect will be made both on "the INVOICES and opposite the 
proper entry in the bill register. The outstanding liabilities on account of 
se purchased, as contained in the financial statement of the exchange 


merchandis ci , 
recorded in the council book, should agree with the total of all bills not 


marked “Paid” in the bill register. 

33, Invoice file.—An invoice file book or file case will be kept. After entry 
in the bill register, an invoice will be placed in a temporary file labeled * Invoice 
file, Mdse. NOT Received,” and will be kept therein until the corresponding 
merchandise shall have been received. Upon receipt of the merchandise it will 
be checked as to quantity, quality, and prices, against the invoice, which will 
then be placed in another temporary file labeled “ Invoice File, Mdse. Received.” 
From time to time the invoices in the latter file will be entered in the proper 
books and the place of entry noted on each invoice, after which they will be 
piaced in the permanent file, properly labeled. When the bills are paid, the 
serial numbers of the checks used in payment thereof will be noted on the 
corresponding invoices, which, if used as vouchers to the eash book, will then 
be placed in the voucher file. If not so used, they will then remain in the 
permanent {invoice file as supporting papers to the vouchers and will be so 
arranged that they may be readily located for use in connection with such 
vouchers during audits and inspections of the cash book. 

34, Incoming mail.—a. The exchange officer will make effective arrange- 
ments to insure the receipt by him in person of all incoming mail for the 
exchange. Local conditions vary so greatly that the method adopted must 
be determined locally, but the exchange officer will be held personally 
responsible for the effectiveness thereof. Suggested methods are a post- 
office lock box or a locked mail pouch. 

b. The exchange officer will either personally open all incoming mail or 
require it to be opened in his presence. 

25. Other books and records.—Such other books and records as are deemed 
necessary to show stock on hand and value of exchange will be kept in the post 
exchange by the exchange officer or under his personal supervision. 


including the n 
of the same, noting on the invoiec 
of receipt of the corresponding 
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Seerton VI 
cREDIT 
Parngraph 
Granting of erodlt to enlisted men, general ee ena 
Wem of elit chvelen, Reneral ; restrictions —————— a7 


Use of meta! drodit chucks not favored. 
Une af cous bones. a0 
Roquonte for create nu 


Tasmot ot voter Ome rH 
Stoppupee navn etal en o 
Sinnneio of ion Ss 
eganiiy tar eric FH 
pre Ape ee = ‘ 


80, Granting of credit to enlisted men, generale. Upon tiv recommeniia- 
lon of thw voguell, approved by Hie commanding officer, credit may be wtven at 
ho wuwbane to any soldier aon the recommendation of the company or de 
tachownt commander, (0 Ax aMonAt not exceeding In Any one month one-third of 
Tits month's pay, except TE & Honoommntssioned offleer of the first, secoud, oF 
thin! rade muy be wlowed a crodit acount nan amount not exceeding tn 
any www month the ount of Lis Unencumbered pay for that mouth. Credit 
Wil not ordinuelly be extendet to @ soldier between the Ante of last payment on 
Folle bofore Mischarge und the date of discharge Tt will be given upon the 
Fequest of the soldier, in Writing. Soldiers granted credit will be distinetiy 
informed Unt leis thelr duty to make prompt and nusolielted payment to the 
‘exchinge officer on the nest pay day. Defanlters will be debarred the privileges 
of the exchange. 

‘wo credit will be extended ta enlisted men between the date of last 
payment, either full or partinl, and the date of departure from the corps 
crea when sich credit would necessitate the entering of charge on W, Du 
AG. ©, Form No, 24 (Service Record), for collection upon reaching the 
forcign vervice station, or tho station in the United States, as the case 
may be 

y ccait will mot be extendad to an enlisted man at a discharge and 
replacement depot or at a place of concentration until receipt of his service 
revord therent. 

ST. Use of evedit checks, general; restrictions —a. Authority, how desip~ 
narid—i0he use of checks or coupous representing values and exchunsenble 
for merchandise or other charges at in exchange ts uthorized. Such checks 
or cou;oun Will be Gostzunted us “erwiit checks” or Yeredit coupons." 

>», Restriione—Care will be taken that eredit clecks and coupons are not 
Aisposnl of to anauthorlaad persons, nnd to provide ngninst this; ther will be 
stn cash only when received from an activity authorized by the 
rommanding oilleer to accept credit ebecks wnd coupins tn Hew of east 

98. Use of metal credit checks not favored,—Iiie use of meta) erevtt checiss 
fa aniestrable fur obylous renrons, ‘The paper couponook system fs the 
Tifvct and inust generally satisfactory. Although the first cost 1s srenter 
fun iy the molateheck or punch-card apwtem, the conpon-bnok system tx 
uswplly ecquomleal th the end. 

20, Tee of coupan books.—The caupon-book system of eatending craiit te 
eittated men ‘ill he used by all exchanges conducted at posts, esimin oF 
Muations where more than two orgaulzttions are stationed, except at (ein 


a 


K , Fy. | 


e Py) + - 
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at places where conditions of service have made it im- 
e the coupon books. These coupon books will show the 
listed man belongs and bear the name of the en- 
Listed man to whom issued, and will be honored at the exchange only when 
presented by the enlisted man whoSe name appears on the book, except in the 
eases of those sick in hospital who are authorized to turn over the necessary 
credit slips to 4 chaplain, Red Cross representative or & surgeon to make and 


deliver purchases for them. | 
40. Requests for credit and action thereon.—a. The following form for 


requests for credit is convenient: 


porary stations and 


practicable to procur 
organization to which the en 


Company.“ nnndeenmse gd SOUS ee ” Infantry. 


We request credit at the exchange during the momit Of entail jcce~ 
that set opposite our respective names. la 


eceewoeewoeoreoeeoeroecoeeraearreeree22"=" 


Names Credit 


(in the order in which they appear 00 | gnproved | given Signature of soldier 
pay roll) | | | 
_ecaeidnet nar Roth a i ne est ho + ae oe 
Approved: = .s-------------------- 200 eee nnn e n= ---- 
Ce Infantry 


Commanding Company ...----------------- 


The foregoing form, duly completed, will be the authority upon which the 
exchange officer will extend credit. This form will usually be in the hands 
of the steward, or the assistant charged with issuing credit checks, to whom 
the men will apply for checks or coupon books. In large garrisons men un- 
known at the exchange will be identified before checks are issued. Upon ap 
plying to the steward or other proper assistant, each man will inform him 
of the number of checks or value of coupon book desired. This may be for 
the entire amount of authorized credit or for any less amount. The steward 
or employee will then make out a note in substantially the following form: 


ee ae ne re oe er ANNES REEINEAGba NR SAAT 
| a ey Ri oe 
i ee a aE ee oe y 1925 Bie . 20 2. 22.2945., promin te pay-to the 
Post Exchangs, Fort -.....-.---- , after my next payment 
arnt. sc esa Uacomenan ao | 
HN emaw wage eqcanaewenengeccsescensceunnans /100 dollars, for | 
CoD Ta, eo oe a a oe | value received. 
Mo Goss cod aiscnd chee eateen | 
| Damn scipesnuniinenpan a 
BIRMAGENG aiiies aca doh edebsdonceu-we< 
(When checks are issued) 
CAI: WIN, inst acneishin tie cdianmeaiencaeited 
| Witness: 


| 
Te gt eee 2 Se ee ee , Steward. | 


pe 
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‘This note will then he sicued and witnessed as tndleated, aftor whieh 
credit checks equal in valne to the nmout signed for will be tssned, and the 
aiounl will be noted opposite the rinme of the man on the company Ust- 
dhe corteetness of the entry will be anthenticated by the tnttiats of the person 
making sueh entry on the company or detached list, By this means a man 
may obtaln credit for any amount less than that authorized and subsequently 
tnay obtain the remainder, or any purt of It, ty a similar manner. ‘The man's 
note recelved In return for credit checks will be the steward’s voucher for the 
issue. A company commander may send such supplementary Usts as he may 
desire, and at any time during (ke month may request a modifiention of the 
lists pertulning to his company, One gret advantage of this system ts that 
soller may get any part of the authorized credit at any ome within exchange 
hours during the month by applying directly to the exchange officer or steward, 

}. An alternative method of regulation credit eles iy as follows (notes of 
the following form are kept on hand by the organisation commander) ¢ 


Pott coeneesee 


1 


Teen jceecessseeeceeees Btu 0 png 40 the 
ost feactange, Sutt.nseeeeee ter MIF HONE DERE 
Grado, ee : svesscecnnseceesee (0) ola, for 
‘van rocelved, 
Amount fon i 
i 
Signature See 
iia ches are ely 
(en, 08, -aavaneenorennnnnem 


‘pou the presentation of such a note at the exchange, credit checks for an 
equal amount will be tssued to the soldier who will receipt therefor. Stubs will 
Temmin in possession of the organkation commander, who thus knows the state 
Of the man’s credit at all times without reference of the matter to the exchange. 

AL. Payment of notes due—d. At pay table—Before payment of the cote 
mand the notes of each organization will be arranged In the ordur in which 
fumes appear on the pay roll, When more thin ane nore his been given by 
the sume soldier they will he pinued together and the torn! marked with colored 
Pencil on the top note, ‘These notes, In connection with the Itet oF Hsts showing 
the ordit given to the men of each orswntention, give all information needed 
for the collection, ‘The «eclinge viflcer will be present at the place of payment 
iv receive the men's pa 1 their notes or, in ense of large comumiinds, be 
way uke, with the approval uf the commanding officer, such other arrange. 


mats 
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awa” 
+ Ty 
ap 


4 
= 1 4 a -ommissi one d O fficer of each or gani- 


ments as will facilitate the payment. he pay table to identify 


detailed to report to the exchange officer att 


podria aph 1c, AR 35-2320. 


nen. See also paragr , — 
oe pa overdue, or ent from soldier about to be discharged.—When the 
e ; ’ 


pt has remained unpaid for one pay day on which the soldier was paid : 
“at en guiicient to discharge such debt, the note covering same will be turne 
aa to the soldier’s organization or detachment commander, and the amount 
Sieh <2 | inst the account of the organization for collection 


te debited aga ii 
ue ae ian dividends due that organization. ‘The soldier's note then becomes 


a debit due the company fund and will be entered on the next pay roll of the or- 
Le Air “Due Company Fund.” In case of discharge of a soldier the 
ganizavion.Ae , a nt as due the 
amount of any such indebtedness will be noted on the final statemen : 

post exchange or company fund and will be deducted from payment made 
thereon. On making such a deduction the paying officer wall turn over the 
amount collected to the post exchange officer, or the organization commander, 
who will receipt to the paying officer and the soldier for the amount so received. 

ec. When due from deceased soldier—The amount due an exchange by a 
deceased soldier is a debt, and constitutes a proper claim against his estate, 
und may be legally deducted from the pay and allowances due the same. 
Exchanges having claims against a deceased soldier will file them directly with 

the General Accounting Office, Military Division, Washington, D. C. 

d. Desertion or dishonorable discharge.—Indebtedness of deserters and sol- 
diers sentenced to dishonorable discharge is paid at the time payment is 
made by disbursing officers, to the extent of credits available therefor, on 
supplemental pay rolls required by paragraph 5d (3), AR 354-155, and 
claims will not be submitted to the General Accounting Office in such cases. 

42. Stoppages against enlisted men.—Debts due an exchange can be col- 
lected from any balance due the soldier only after stoppages for debts due the 
United States have been satisfied. Travel pay due a soldier on disharge can 
not be stopped to satisfy a debt due an exchange. Where it clearly appears 
that a soldier is indebted to an exchange, such exchange may be reimbursed 
the amount of such indebtedness from the amount of pay and allowances re- 
served by section 4818, Revised Statutes, from stoppages and fines adjudicated 
by sentence of courts-martial for the reimbursement of the Government and 
of individuals. In case of a deserter (as well as in case of a discharged or 
deceased soldier) who is known to be justly indebted to an exchange, a 
stoppage not exceeding the amount of credit authorized in the regulations may 
be lawfully made in favor of the exchange. 

43. Distribution of losses.—-a. In case of failure of soldier to pay obliga- 
tion.—The amount of any loss that an exchange may sustain in consequence of 
the failure of a soldier to pay for anything bought on authorized credit, whether 
by his discharge without sufficient money due on his final statements or by his 
desertion, or otherwise, will be charged against the membership account of the 
company or detachment to which the man belongs. On the next distribution of 
profits, the man’s notes will be turned over to the company or detachment com- 
mander as part payment on the company’s or detachment’s share of the 
dividend. 

b. In case of fire, etc.—-Losses by fire or other casualty, worthless accounts, 
except those of soldiers referred to in a above and in paragraph 8e, depreciation 
of value of fixtures, deterioration of articles kept for sale, and the accidental 
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Deoninge of fixtures or other property will be borne In common by all the 
participating organisations, 

4, Responsibility for crodit cheeks —Crudit checks or coupons are, when 
properly nutheniieatod, us valuable as east, ‘The exchange oilieer, on taktny 
charge of on exchange, will verify the amount of credit chucks or coupons. 
{uruod over to Liu, und thereafter will carefully keep an necount of receipts 
nod Leues, When mot! credit checks or paper coupon eredit checks are 
used they Will be enrefully accounted for by both the exchange officer and 
the exchange stoward, The former will keep an accurate account of the value 
of DoLL of those Lire over by him to the steward for Issue and those tsyued 
by the stewnrd as shown by his dally report, ‘The balance of eredit checks or 
coupons outstanding Wil be resarled as a lability until redeemed. ‘The 
stoward will charge bins in his account with the value of all eredit checks 
or coupolis (nrned over to him by the exolunze officer, and will credit himself 
With the value of those Issued by him. All credit ehecks or coupons received 
from sales will be turned In fo the exchange officer with the steward’s dally 
rojort aud thelr foal value thereon yerliied by the exchange olticer. AN paper 
eovpuns s@ turued In will be destroyed by the exchange olficer in person, prof- 
exuhly by bucning., The Stewards eredit cheek account need not show the 
viloe of thy eredit checks or copous outstanding, as thiv may at ouce be 
doterwined by balancing the eredit check er coupon account of the exchange 
officer. 

45, Credit accounts—a, How eurriel—Credit accounts are carried ws bills 
rocolvable unt they ave eettled or found to be n Toss, 

1b. Action when wverdue—Mootily credit wecounts of officers and others 
rounlning unpaid ou the 10h of the month tollowing that for which they are 
venlered will be reported by he exchange officer to the commanding officer 
With a view to baving the necounts settled. 


Sermon VIT 
MISCELLAN 


HOS. 
Paruvaph 


Gogorument finds exehinnge an 
Toei provtslan for a7 
Vissule for eaabltetiing.. = as 
rriges for Goveemmnent, proihlted— ” 
We of tier, WHiny oF TntoRkeatiing Lynn 50, 
Be 


of Hnaelnt tA 


nt ft eles 
peiity Hor Anes of Fa 
Weare ben 8 = 
Vina auton == 
Guveeanient supplies swiborisd—— 
Teepuit uy uveereooaite hea 
Ttatwtataesnenn fr 
loge tur at gardets— 
‘atomobtie. 
Stonpeues 
Sain af ti 
mat gos ment of Uh 
46, Gov..oinent funds for post exchanges.—Bullinus have een ennstricted 
qu socreationa) activities set up at posts, camps, and stations, and bot wukne 
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ailable by the War Department. The amount of 
ally dependent on the amount included in the 
” in the appropriation act for the fiscal year. 


tained from funds made av 
s so made available is norm 
“ Military Post Exchanges, | 
age of the item generally includes the following: . 
the construction, equipment, and maintenance of suit- 


posts and stations for the conduct of the 
lunch, amusement rooms, for the 


fund 
item, 


The langu 
For continuing 


able buildings at military : 
post exchange, school, library, reading, 
conduct and maintenance of hostess houses, chapels, and Re saint pe, 
including repairs to buildings erected at private cost, in the operation 
of the act approved May 31, 1902, for the rental of films, purchase of 
slides, supplies for and making repairs to moving-picture outfits and 
for similar and other recreational purposes at training and mobilization 
camps now established, or which may be hereafter established, * * *. 
Act June 80, 1921 (42 Stat. 83). 

47. Local provision for exchange building.—qa. At posts where exchange 
buildings have not been provided from funds mace available under the pro- 
visions of paragraph 46, the commanding officer will set apart for the use of 
the post exchange any suitable public building or rooms available, or with the 
approval of the War Department he may authorize the renting of any private 
building or part thereof on the reservation, the rental to be paid from the 
funds of the exchange, or, when sufficient post exchange funds are available 
and are so appropriated by the exchange council, the commanding officer may 
authorize a suitable temporary building to be erected for the purpose. When 
a temporary building is constructed wholly or in part by the labor of troops 
for the use of an exchange, the commanding officer is authorized to use the 
necessary teams and such tools, windows, sash, doors, and other muterial as 
may be on hand and ean be spared by the Quartermaster Corps; but no per- 
manent structure will be erected on a reservation without first obtaining the 
authority of the Secretary of War. When governmental assistance is not 
rendered, the cost of post exchange buildings and their maintenance will be 
paid from post exchange funds. 

b. When troops who have established a teniporary building for a post ex- 
change from post exchange funds are transferred to another post, incoming 
organizations using the building thus established wiil pay an equitable sum 
for its use, but In no ease a total sum greater than the cost of construction. 

48. Funds for establishing.—a. The expense of fitting up the quarters of 
apn exchange and procuring the necessary articles for the first stock and fix- 
tures wil! be met by assessment from the funds of the several organizations 
which make up the membership of the exchange, or these will be contracted 
for, or procured on credit. When procured on credit, the bills will be paid 
from the first profits. The post exchange is respousible for the debt, and not 
the Government. This will be made perfectly clear to those extending credit. 

b. The funds for the establishment of exchanges in the field will be drawn 
from the funds of participating organizations. Such funds will normally 
originate in large part from the liquidation of interests in exchanges at the 
home station of such organizations. A reasonable proportion of the funds of 
organizations will, therefore, be held available fer the establishment of field 
exchanges. The sum thus held will normally be not less than one dollar ($1) 
for each man of the authorized strength of the organization. 

49. Services for Government, prohibited.—The practice of obtaining occa- 
sional services for the Government from post exchanges, post laundries, and 
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fothor quinst pudtie nsenctes that ore ostiibllehed nnd matntitvied at military 
posts hy the nuthority of the Wir Depxrcwent, ts Wuthorleed only fn cases tn 
Which services of the ome clase enn not be Ae Conveniently or reasmably 
Ghialned olsowhore und where w dlveet cdeantnge wil necrne to the Gevwrn 
ment ftom the method reenrred to, fn no cave will A post owhange ae post 
Incndey he pernsitee” to voter Into pndlfe competition a to xnbvinit bile In 
respons to ndvortivonente caliler tor popoute for furnteiine eupnties or 

eviegs, Whon tlecounts are entmiltted for purchisés of the kind described 
bore the vouchers Witt coutain m fill sthtemont of the grounity vpvax wiikch 
the purchase of supyities or the prosuvement of reEviees Was biwved ned wilt futly 
wot forth all tho civenmsinnces of the bnvsvetion, with 4 view t0 eunbiing the 
proyioe baneny of the War Dogurtment and the General Accounting Opice to 
Uotormtie wheter the purchave was in the publie Interest Public funds 
recdlvedt tor vneh nerviged wil be thkon hp th the mscounts of the post exchange 
‘ox post Inundey und wilt te accounted for fn the manner preserihed for euch 
spoon 

50, Ble of beer, wing, or ntoxtenting: Uquors.—The sate of, or dealing In, 
beor, wine, or any intoxicating Uquors by any person In any post exchange 
for ennteon of Avniy transport, or upon any premises used for military purposes 
hy the United Stofes, Js prohibited. Commanding officers will carry the pro- 
‘inion of thin parkeraph Into full force and effect, ant will be held strictly 
respanaltile (hit no exevptions or evasions are permaitted within thelr respective 
survedietions, 

51. Purchases.—-a, For the exchange. 

(1) Exeept ay authorized by (2) below, alt purchases of merchanilise oF 
other property for the exchange will be made by the exctinge 
oftleer, who will notify al! firms ind Individwats from whom snel 
wiehiAses nite minde Chat the exchitnise Will not be Bable for the pay- 
ment of nny Diits for such merchandise or other property purchased 
by nny other than the exchange offlecr fh person, ond that the 
original involees pertaining to uiy suet pnrehaves must be mailed 
direct to the exehance flleer. 

(2) Exceptions to the requirements of (1) above will be made only 
when it fs (mpractienble for the exchange officer to make advan- 
xameous parchases in person, ©. g., from a traveling snlesman 
who habitually visits the exchange duying the absence of the 
exchange offloer at drill or other duty, in which caze purchases 
4n Yunited quantities may be made by the exchange steward if 
authorized to do so by the exchange offfeer, with the approval 
of the exehnnge eounell and the commanding offiear, 


(a) Pnvehiser mate vorbully Uy the exchanse ofeer tnd those mnde ta 
soenclovnt enses vavler (2) above wil be confirmed tn wHiting by 
the exchnnue officer ns soon ag practicable after such purchores 

five mies 


6. For concusvionnires. 

(1) Merchandise needed by concesstonaires in the operation of their 
concessions will not ordinarily be purchased for them by the 
exchange, but if deemed dastrable to do so for any special reason 
tie merchandise may be purchased by the exchange on its own 
nceount and then sold to the concessionaire, 
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(2) A concessionaire is in no sense an agent of the exchange yee 
should not be permitted to represent himself as such aye e 
public, & 8+» by the use of the words “ Post Exchange” on 
letter or bill heads or on signs. 6: ihe 

(3) Commanding officers will exercise such supervision of the activi- 
ties of concessionaires as will prevent the exchange from becom- 
ing involved in any controversy as to its responsibility or 
liability for debts contracted by concessionaires. 

e. In considerable guantities—When it is desired to buy articles in consider- 


able quantities, the exchange officer will first ebtain the approval of the 


exchange council. | 
d. Delivery and accounting for.—All goods purchased on account of an 


exchange will be delivered to it and properly accounted for on its books. 

e. Contracts.—Contracts for supplies or merchandise once entered into be- 
tween the post exchange and civilians will not be canceled except by mutual 
consent or in accordance with a provision of the contract. Whenever con- 
tracts or agreements for purchases are made by a post exchange which by 
reason of change of station of the organizations holding membership therein 
or other cause are changed, new contracts or agreements by their successors 
must be made if desired. All contracts or agreements entered into by post 
exchanges will contain a provision that in case it is necessary to close the 
exchange by reason of a change of station or otberwise all contracts or agree- 
ments entered into shall be canceled. 

f. Articles obtained from the Quartermaster Corps. 

(1) Commanding officers will regulate the purchase and resale of articles 
obtained from the Quartermaster Corps. The quartermaster is 
authorized to sell to the exchange at cost any subsistence stores 
except exceptional articles (AR 30-2200). In reselling such goods 
in their original forms no profit will be made by the exchange 
beyond the fractions of cents necessary to make change, and no 
such articles will be sold to civilians not authorized to purchase 
subsistence stores under the provisions of paragraph 2a (2) ()), 
AR 30-2290. 

(2) A post exchange may purchase, upon the certificate of the officer 
in charge that they are for sale only to enlisted men of his post, 
in such quantities as are needed by them, the folowing articles of 
uniform clothing: 


Belts, waist. Laces (all kinds). 

Chevrons (all kinds). Leggings, canvas. 

Cords: Insignia, cap and collar. 
Hat. Stockings. 


Tying, for service hats. 
Selling (except by the post exchanges) or bartering these articles 
purchased or drawn from the Quartermaster Corps is forbidden. 
g. Federally inspected meat and meat food products.—See paragraph 4, AR 
40-2150. 
52. Advice by finance officers.—Locally available officers of the Tinance 
Department may be consulted, and when so consulted will give advice on the 
financial conduct of post exchanges. 
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53, Copy of financial statement to be exhibited —A copy of 
financlal statement (less exhibits), with the commanding officer’ 
Uereon, Will be exhibited In one of the rooms of the excha 
ensuing month, 

D4 Cushing of final statements.—a. General—ost exchanges are prohibited 
from casting Qual statements of discharged soldiers unless @ finance vlficer 
fs not readily accessible, No charge will be made fur the necommoda- 
tion, but to tneure agninst loss due to error a part of the value of the final 
stitement will be retained untl! the neconnt Is pald, ‘The amount retsined, 
jess the cost of the transantion, will be transmitted to the soldier as sous as 
the uctual state of the account Is known, 

b, Kechunge mut liable for overpayment—An exchange assumes no ability 
for ertora for overpayments to soldiers mnde by Minauce officers, the Tiabitity 
resting on the otliver who signs the flual statements er the Antnee oicer who 
puys them, aceording to the source of the error, 

D5, Payment for telegraph service—The telegraph expenses of m post ex- 
ciuinge will be paid by the post exchange as an ftap pertaining to the fost of 
niainlonance thervof. exept that messages on post exchunge business over tele 
‘gruph, dio, and cable tines owned and operated by the War Department may 
be trinsiniiied without charge, provided that any ebarges neering ob com 
merein} eouweting Hues wil) be pald by the post exchange In whose behalf 
Me message Is sem oF received, 

5@ Tesponsibility for loss of funds.—a. Post exchnnges belng agencies of 
the Government, Ue dnties fupesed upow officers in the management of ex- 
change wifairs are as binding mpon thea as any other duty fo which they: 
tay be nasigned under competent military authority and when the yuperty 
or fuuds of an exchange are lost through mismanagement or teglect of the 
exvhunge officer or any members of the exchange counell, or bath, the least 
That con oF should he esucted in the pablie luterests is that the exehange officer 
nd any meibers of the exehsnze emmnetl, responsible therefor, should take 
good tie loss. She Dig. Ops. J. A. Go LHELVT, p. HTH 

>, In case of hiss of post exchange fuuds or property the elvcomstances will 
bw envotully Investigate) and reported ujwin by a board of three disinterested 
ction appoluted by the post, caiwp, const defense, or station commander, ‘The 
hoard waving the Iovestiation wilt Include Ia its report tts opinioy a* to the 
hestunsihility for the Joss and @ reemmmuendacion ws to appropriate action for. 
the decision of the corps area commanders 

O7. Reorgantention.—o. Geneval—Whenever the exchange couictl, by a ma- 
Jorsiy vole, holds thit w reorganization of the exchange Is necessary, sd that 
the lnferests of the exchange can best be subserved by this course, the pro- 
poedlings of the counell In such ease, when apgroved by the commanding officer, 
Will be forwapled to the corps area commander, whose deciston Uhereon will 
be foal 

1b, Prowedure.—If the prevodlnzs are upproved by the corp area commander, 
nh} wornhers will withdraw from the exchange at the earliest possible date after 
the receip! af the approved proceedings nt the station und the seoteunizntion 
twill be cual effective Without unnecessary delay. 

58. Final Bquldation,—Whon notice is recelved that an entire gurrtson of 
post, camp, ur station ts to be withdrawn and the gurrison discontinued, (he 
Twerehuudise stock of the post exeluinue will be reduced to the lowest extent 


monthly 
action noted 
ige during the 
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as far as may be possible, converted into cash. Prior to the 
erty of the exchange will be sold and the pro- 
rganizations owning stock therein 
The exchange officer will 


possible and, 
departure of the troops the prop 
ceeds distributed by the council among a oO 
according to the number of shares held by a eel : 
a final report of the closing out of the exchange, through military chan- 


make | eh | | 

nels. to the corps area commander. Under the above circumstances, the 

liquidation of an exchange will be as gradual a process as practicable. Prior 
a 4 af e 


to all scale of stock at a sacrifice, the personnel of organizations participating * 
an exchange will be given an opportunity to buy at reduced prices. All stock 
and fixtures not otherwise disposed of and witen can ae be carried Dy Out 
going organizations will be disposed of at public sale prior to departure of the 
final organization concerned in the movement of troops. 

59. Government supplies authorized.—a. Heating and the issue of suitable 
apparatus therefor for any room, rooms, or building used by the SSeees is 
authorized in AR 30-1620, except that this does not include fuel for cooking 
and all other profit-making activities, the cost of which will be paid for by the 
exchanges. 

b. The Quartermaster Corps will provide supplies for interior and exterior 
illumination. The necessary lights will be supplied for all public buildings 
for which illumination is required in order to make proper use of the buildings. 

e. Commanding officers may, when necessary, order the issue of the necessary 
quantity of concentrated lye and Sapolio for buildings heated by the Government 
and not thus provided for. The use of concentrated lye upon floors and wood- 
work is forbidden. 

60. Repair of unserviceable books.—Valuable books pertaining to a post 
library which have become unserviceable by fair wear and tear will, when prac- 
ticable, be repaired and the cost of repair will be a proper charge against the 
funds of the post exchange. 

61. Reimbursement for loss of mail or express.—See paragraph 10h, AR 
210-50. 

62. Seeds for post gardens.—Seeds for post gardens may be procured from 
post exchange funds, or from company funds. 

6S. Automobiles.—a. The commanding oflicer may authorize the purchase 
and use of automobiles by a post exchange, when justified by the necessities of 
the command. 

b. When so used, they will not be permitted to compete with civilians by 
carrying persons not employed in the post. 

64, Stoppages.—Authorized stoppages for amounts due post exchange will be 
entered on the pay rolls and deducted at times of payment. 

65. Sale of unauthorized uniform clothing prohibited.—Articles of outer 
uniform clothing, including insignia, which do not conform to the types pre- 
scribed for wear by Army Regulations, will not be sold in post exchanges. 

66. Prompt payment of bills.— Bills will be paid promptly, so that advan- 
tage will be taken of all cash discounts. 
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O7. General.—The councl member detailed to make the monte audit for 
the exchange council will exnmink the seeounts Of the post exchange In Leeord- 
nice with the provisions of qurngraphs GB, 69. 70, and 72. 

68, Cask aud cashbook—a, Count cash on bind. If checks are with the 
cash, they should be eurrent ones and should be iiumediately deposited. 

b. Verity bank balance, Obtain a fist of outstanding checks and secure 
diveet Trova the degosttory confirmation of the bank palauee, 

Verity it additions in the cashbook, Call for steward's dally report 
‘aud vee that oll eaeh Stems axe shown on the east book and that other items 
axe properly accounted for. 

i Compave paid checks with stobs and the latter with the vouchers and 
Alcbursements shown by the caxhbook. For alt disbursements there sould be 
fA proper voucher, In case of bill or invoice being pald that represents a 
‘urehase, It should show on Mts face proper notations to indieate when the zoos 
Or materials Were received; that they were properly checked as to quantities, 
(inoltty aint prices: hut they have been taken up ow the books ant that the 
voucher Is cartect and Just. 

09. Ledger—o. Verify trial balance with ledger. 

b. Postings to Individual accounts in ledger should be ebecked against the 
cquiiook to see tht all receipts on meeount of credit, nceonnts aud wiles Wave 
beers tke t, 

sy Count bills receivable (enlisted men) on hand and compare with amount 
apova on Jedger that should he on fuund, Verity whother all issues and paay- 
uonts to the account buve been poster. 

“H, chook the clastus entries to profit aud oes account, See whether the net 
profit of loss is shown on the exchange Revount fn ledger. 

6, Check alt postings to tedger, 

70, Stole rerard.—Verify necuraty of stock record acount as shown by 
stocks reeond took. ‘To the value at selling prices of meveliandise on bani at 
secmvine of ioneh as showa by thventory, add the value nt selling prices, 
ve att mieeluindise purehnsed: This gives the total seevuntabiiity. To the 
Mivwe, at selling prleos, af alt meyebundise cold, returned, expended, aud ca 
Venmad, add the valne, at reiting prices, of all merchandise on hand at close 

month, ns shown by toventory. ‘This pives the total credits. Subtyact the 
sient erodits frown the tor! nevountabitity, report the results of the vurifeation 
reine exchange cowie!) far action tn caso of diserepaneies, and include results 
Paeevinoate of nudit in the form prestribed ty paragraph 1G0() (d), for the 
intormation of tho commonding eifieer, Stmilurly verity as fax ns possible the 

AiL other activities (par, 6), investigating such neUvities from the 
Stuudpomnt of efficioney, the methods used, prlocs charge, consumption hy 
nea, uit quantitten produced by breaking up larzer units (6, 
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af of bread), system of accountability required for such smaller 
er matters as the investigation may develop. A report of 
as to the efficiency of the operation of these 
activities will be submitted to the exchange council and alec be embodied in ne 
council proceedings together with a statement of Ue Bena pepe wee 
taken by the eouncil. The verification and the investigation pertaining to 
such activities as prescribed herein may, at the option of the commanding 
officer, be delegated to an assistant auditing officer, who shall also be a member 


of the council. 
71. MMiscellaneous.—4d. Verify check account to see the amount outstanding. 


Any balance should always appear as a liability. 

b. Examine expense account and see that all expenditures were proper. 

c. Obtain a list of accounts due the exchange and a list of outstanding 
liabilities. Verify— 

(1) The completeness of same by examination of such records as ledger 
and bill register to insure that it includes the names of all firms 
and individuals with whom the exchange deals. 

(2) The accuracy of same by direct contirmation, so far as practicable, 
with individuals and firms concerned, regardless of whether or not 
the balances for the month as indicated by the records are zero. 

Check totals with a statement of assets and liabilities. The next auditing 
officer should ascertain whether any of these accounts have been settled since 
last audit and properly entered on the books of exchange. Make special nota- 
tion of delinquent accounts due the exchange. 

d. Verify all items on statement of assets and liabilities with ledger accounts, 
inventories, and other records, and be certain that the several items shown on 
the statement are correct and just. 
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72. Post exchange funds.—a. Funds of a post exchange, although not public 
moneys within the meaning of sections 5485, 5490, and 5492 of the Revised 
Statutes, are intrusted to officers of the Army in their official capacity, and 
their misapplication is punishable under the Articles of War. When practi- 
cable, such part of them as is not required for immediate use should be de- 
posited ina bank. For an officer in charge of a post exchange to lend its money 
to anyone would be a gress breach of irust. 

b. Liability of exchange officers for loss by post exchange.—The division ex- 
change officer and the exchange officer of a post exchange allowed the exchange 
steward to have the combination of the safe. The latter stole over $400 from 
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the safe and deserted, Held, that this was a violation of the Post Exchange 
Regulations, which provide that no employees shall Nave acess to the cash of 
the exchange after Tt has been turned over to the exchange officer, and that 
the two officers who Jolued in such viulation show!d bear the loss equally. 
Nee Dig. Ops. J. A. G., June 15, 1018. 

©. Aw exchange officer who ures funds of the exohange in the carhing of 
cheeks doce so at hie peril and te respousidte for any reaulting ton.—An 
exelange officer enshed tree checks wich were returned with a notation 
thereon “not sufficient funds” A letter was addressed to the drawer of the 
checks. but no answer thereto was recvlved. ‘The action of the drawer of the 
checks docs not constitute fraud against the exehamge, The funds of the e: 
change, when not In use for proper exchurige purposes, should be kept tn a bake 
fand not loaued or used to cash private checks and the exchange etllver was 
without authority (0 cash any ebocks out of such funds; having done #0, he 
assumed the risk of Joss The Government Is not Interested In nny proceed- 
ings to recover the money or to prosceute the drawer of the checks, Diy, Op: 
Wo A. Gy May 17, 1910. 

d. Liability of port exchunge on account of forged draft cashed by exchange 
omcer—Post exchanye; acceptance and negotiation of forged draft—By nx 
dorsing and negotiating a forgud draft, a post exchinge contracts that tt las 
lawful title thereto and the right to transfer said instrument. It thereby 
becomes Hable to subsequent holders in due course for the face value of the 
bill, and the bauk upon which sald dente Is drawa bas a yalld claim against 
the post excliinge for relmbursement of the amowat paid by suid bank to a 
holder in due course, ‘The exehanke may assert ts claim against the exchavze 
hficer thronigh whose error the loss rose, but no claim ean be enforced ngaitst 
the Government. Ops. J. A, G. October 4, LIED, 

6, Company exchanges financial recponsivility for Tora cuured dy offer’ 
nogligence—The post eachunze officer ts Ouonclully responsible for the toss 
of money by theft which was taken from nn unlocked counter drawer where it 
nd been placed by the exohyuge steward, for the reason that he failed to take 
over te postexchange mouey ftom the steward on the night in question, as 
reqmived by regulations. Ops. J. A, @., Octuber 28, 1919 

7 dacasment of damagia under the one hundred and fifth article of war 
ugainat @ post exchange when the actual rronpitoer ean not be identifier, 

(2) Wheu damages are to be assessed ngalnst soldiers under the one 
hundred and fifth article of war, where the board tinds that the 
dumnges were committed by soldiers belonging to the conniand, 
Dut fs unable to locate the responsibillty more definitely, 1. «., the 
particular soldiers who were the wrongdoers, or the purtientar 
organizition to whieb they belong can not be determined. the 
damages may be collected from the proceeds of the post exehinge 
in which the entire command ts interested. Opt. J. A, Gy Mon 


29, 1913. 

(2) Until the bonrd of officers tinds that damziges to private nreperty 
were caused hy xolifiers of the pest, und that the organization or 
organizations to which they belome eau not be ascertained, post 


exchange funds enn not be used Iu the payment of such elatus, 
Bee Ops. J. A. G, Novenber 6, 1919. 
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i ~ 
an rei potion fund” defined in paragraph 6 e, AR 210-50, which 
is a fund set aside by the post exchange under paragraph 8 d, 
(2), AR 210-65, for the education and recreation of the enlisted 
men of the command, may not properly be used for the construction 
and maintenance of an officer's club. See Ops. J. A. G., August 

20, 1920. 

(2) 0.* .¢* yy *) odhe- mses of post exchange profits authorized by 
regulations * * * can not be held to include expenditures for 
the improvement of roads, however beneficial to the garrison. Ops. 
J. A. G., January 14, 1925. 

h. Liability of exchange council.—* * ™ Where losses extending over a 
period of two years were caused by neglect and mismanagement, held, that the 
post exchange eouncil as well as the exchange officer should be held responsible 
for it. Ops. J. A. G., April 14, 1910. 

i. Liability for loss; general—tYor further discussion of this subject see 
Digest of Opinions, J. A. G., 1912, pages 638-640, 

73, Penalty envelopes.—a. The use of penalty envelopes by officers in charge 
of post exchanges in conducting correspondence of post exchanges is permitted 
for all correspondence relating to the conduct of the business thereof, but must 
not be extended to the carrying of merchandise. 

b. Held that penalty envelopes can not be inclosed by an officer in a letter 
to contractor for use in returning signed vouchers. Ops. J. A. G., June 22, 
1907. 

c. The use of the penalty envelope will be strictly limited to the proper 
correspondence of the exchange, and will not be used in soliciting custom nor 
in the delivery of goods. 

74, Stoppages for debt.—a. Stoppage of pay of enlisted men for debt due 
the post exchange. 

(1) Stoppages of pay of enlisted men for debts due the post exchange 
are only authorized in the settlements of such debts by the finance 
officer when making payments to enlisted men. Such debts can 
only be collected from any balance due the soldier after stop- 
yages for debts due the United States have been satisfied. 

(2) Travel pay due a soldier on discharge can not be stopped to satisfy 
a debt due the post exchange. 

(3) The amount due the post exchange by a deceased soldier is a debt, 
and constitutes a proper claim against his estate, and may be 
legally deducted from the pay and allowances due the same. Post 
exchanges having claims against a deceased soldier should file 
them directly with the General Accounting Office. 

(4) I am of the opinion and so decide, that where it clearly appears that 
a soldier is indebted to a post exchange, such post exchaive may 
be reimbursed the amount of such indebtness from the amount 
of the pay and allowances reserved by section 4818, United 
States Revised Statutes, from stoppages and fines adjudicated by 
sentence of courts-martial for the reimbursement of the Govern- 
ment and of individuals. Decision of Comptroller of the Treasury. 
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(5) Section 4818, United States Revised Statutes, provide: “Por the 
support of the Soliiors’ Howe the following funds wre wet dpvirt, 
yd abe horeby appropetated = 

‘AI! stoppages oF fines adjudged against soldters by sentence 
of courts-uiartini, over and above any amoant that may be due 
for the relmbursement of Governinent or individuals, © * * 

(0) In ease of a deserter (ns well as In case of a discharged oF nde 
coused soldier) who Is shown to be justly indebted to the post 
exchauxe, @ stoppaze not exceeding the amount of eredit author 
wed in the resulatious may be lawfully mite In Thvor of the post 
exchauge. ‘The decision of Apeil 24, 1902 (21 MS, Comp. Des. 
S21), ts overruled, #1 Comp, Dec. 100. 

}, Collection of moncy due from eserter to company und and exchange, 

(2) The pay and allowances fortelted by a deserter by reason of his 
esortion, which are payable (o the United States Soldiers’ Home, 
4s vit amonnt to which the soldier would have been entitied had 
be remained in the service, le, whitever sum would have been due 
him after the payment of his just obligations to the United States 
nd to Government agencies. (See 21 Comp. Dec. 109.) Sums due 
to the company fand and to the exchange, Inenrred In accordance 
‘with the regulations, axe payable froin any balance found due him 
ft the time of hie desertion, afver dedueting therefrom any sum tn 
which he aay have been indebted to the United States, (Ops. 
J.A.G,, dune 26, 1918.) See parngraph 2, AR 85-2140. 

(2) ‘The maximum of “one-third of his monthly pay" fixed by the rose 
ulations of the War Department as the amount of credit to 
‘whleh am enlisted snan miy be entitled in any one month at the 
Army post exchange 1s measnred by the amonnt of pay the ene 
Heied man would be entitled to for a full month according to 
his eride and Tength of service, nithough he may have actually 
served only # portion of the mouth, 8 Comp, Gen. 618, 

(8) See also purazraph 41 ¢ and d, 

75, Post exchange as agent for Inundry,—a Post exchanges can not act as 
nyonts for private laundeles, for a soldier's pay ean not be stopped to satisty 
4 cluim of @ private person or business concern. ‘There is no Tec objection 
{o tho post exchance biting the laundering done by a private laandry, thos 
boooming the rent ensiomer of the Inundry, sn), In torn, charsing the men 
Just and reasonable rates for Moving thelr washing done. Ope J. a. @. 
Novenider 8 2017. 

b, In ease of nonpayment by enlisted mon for laundry work contracted 
for as authorized in @ above, the ey of the detaulters may be tonne to 
saiafy Uhelr Indebtedness to the exehimge. 

& Work dane for hoapital—* © * Held, that under Ciroular No. 29, 
W. Dy 1988, Ue post exehange might enter into m contract with a cfyitian 
humdey to do the hospital laundry Work, the cost to the Government being 
fio greater than if the huspatn should deal directly wit the laundry, and 

ihe profit made by thw pst wxchnnwe bene eventuntly shared by all the 
military orziulantions on the post, inctuding the hospital. Ope J. a. GW 

september £0, 1123, 


AR 65 
‘eg posts, CAMPS, AND STATIONS 
4 “—— 

civilian polo teams.—Sales of forage to civilian polo 


2 Gales of forage to ; 
citinia ly 2 al post exchanges purchasing forage, other than Gov- 


teams may be met by loc ; 
for sale to visiting polo teams. 

77. Taxes.—d. Liability of post exchange +0 Federat ie: a aa pine pa 
are not liable to the income tax imposed by section 10, war revenue vn O 
October 8, 1917 (40 Stat. 300, 233), While they are, in a sense, mr = 
of military organizations for business purposes, they are nevertheless + tae ae 
ment agencies or instrumentalities expressly recognized by Congress in the 
annual Army appropriation acts, and they are designed to carry out a sade viel 
ment purpose. It has never been the policy of the Government to tax its sien 
enterprises or its own manner or method of doing business. (Dugan V. United 
States, 34 Ct. Cls. 458.) For the same reason neither post exchanges nor 
officers in charge thereof are liable for the payment of the internal revenue tax 
for the sale of tobacco imposed by the act of October 22, 1914 (38 Stat. 745, 
752). Post exchanges are, however, subject to the stamp tax imposed by said 
internal revenue act (88 Stat. 763) and accordingly they are not permitted to 
sell articles of merchandise on which special tax stamps are required until such 
stamps have been aflixed. A post exchange is also subject to the freight tax 
imposed by sections 509, 501 of the war revenue act of October 38, 1917 (40 
Stat. 300. 314), since transportation service rendered to a post exchange is 
not service rendered to the United States within the exception contained in 
section 502 of said act. Ops. J. A. G., April 9, 1918. 

bo. Liability of post exchange to tan on adnissions to places of amusement.— 
Post exchanges are conducted solely for the benefit of enlisted men under the 
supervision of the Government. No part of the proceeds derived from admis- 
sion fees at places of amusements conducted by post exchanges is payable to 
any individual, but the entire amount thus collected is used for the benefit of 
enlisted men in the military service. The Commissioner of Internal Revenue 
construing the war revenue act of October 3, 1917 (40 Stat. 300, 318), has 
issued instructions that no tax should be collected for admissions to places of 
amusement operated by or under the supervision of the Government where no 
part of the proceeds is payable to individuals, but all such proceeds are exclu- 
sively for the benefit of persons in the military service. Consequently the 
admission fees at places of amusement conducted by such post exchanges are 
not subject to the war tax on admissions provided for by section 700 of said 
act. Ops. J. A. G., May 17, 1918. 

ce. Floor tar on tobacco.—Government agencies, such as post exchanges, are 
required to pay floor tax on tobacco under section 702 of the revenue act of 
February 24, 1919 (Pub. No. 254, Sixty-fifth Congress, p. 68). (See Dig. Ops. 
J. A. G. 1917, p. 459.) Ops. J. A. G., February 28, 1919. 

d. Internal revenue on soft drinks sold at Government agencies.—As the 
Treasury Department has ruled in a decision dated July 24, 1919, T. D. 7, | Sad. 
2893, p. 31, the sales of ice cream and soft drinks sold by a municipality, post 
exchange, the Red Cross, or similar institutions are subject to the tax im- 
posed by the act of February 24, 1919, 40 Stat. 1057, 1116, as the tax falls 
directly upon the purchaser; and this is not neeessarily in conflict with the 
opinion of this office. Ops. J. A. G. April, 1919, p. 181. Since the Treas- 
ury Department is charged with the administration of the law its rulings 
should prevail until reversed by proper authority. Ops.d. A. G. Aug. 28, 1919. 
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Automobile Toory Dusiieer—The tax Imposed by subdivision 11 of see. 
tion 1001 of the revenue act of 1021 on “persons earrylog on the Dushiess 
of operating of renting passenger sutomobiles for hire" is not upow aute- 
mobiles but Gpon the priviteye of enenging i the automobile Hyery bast 
fess, Milikasy organizations owning autoniobite tracks purchased from thelr 
own funda and operating same for thelr nwa couveslence and on Government 
Jusiness ate hot tuxuble thereunder, though a small eburge is made for carrying 
hwinbors of Kneh organizacious to and from near-by towns, the receipts goin 
to organization funds, Opr.d. AO Oetouer 4, 1925. 

f. State tacct—Genernity, the exacting from the Federat Government of a 
Stato tax Imposed on purchaser even Mf delivery takes place within the 
Site, as distinguished from delivery on a reservation exclusively mnder 
Foileral Jurisdiction, fs legal, as Infringing the right of the United States 
to exemption of its property and Instrmpentalities from all State taxation. 
(Se 1 Comp, Gen, 239.) No sueh condition utises, however, where a State 
jaw imposes & tax on the denler and such tax Is Included in the purchase 
price wileh the Government pays. (See 1 Comp, Gen. 584; % ibid, 7815 4 Ibid. 
Loi; 9 thd. 1022.) A post exchange is not legally Hable for local or municle 
pal foxes oF Licenses on the stle of commodities for the exclusive use of 
persona In the military service, as seh exebange Is in instrumentality. of 
the Governtuent of the United States, Opa. J. A. G4 November 21, 1500. 

78, Bus lnes.—The operation by @ post exchange of a motonbus Tine is 
not an activity wuthurlzed by * post exchange regulations, © * * 
buts If its operation Is authorized by the War Department, there is no legal 
objection thereto. Ope. d. A. @, Novenrbar 28, 1919. 

79, Subsistence supplies—A post exchange can uot lesully sell at a profit 
fond supplies obtained by It from the Quartermaster Corps where the form of 
‘such supplies Is not changed by the post exchange, ‘The only authority for the 
nile of such supplies by the Quartermaster Corps to a post exehauge is the 
Statutes authorizing the sale thereof to vllicers aud enlisted men. (Tt. 8, sec, 
JIA; Td. see, 1145; YS Stat. 058; 28 Stat, 107, 108,) Hence thes win be sold 
oa post exchange only on the theory that the exchange acts as an agency for 
thoir distribution to officers and eulisted men at cost price, Where, however: 
the form of the supplies Is changed by the post exchange by converting ingredi- 
nts Into pastries, ele, they may be sold at a proiit, Ope, J. A. G. January 
29, 101! 

‘go, Post exchange buildings. —a. Title; revocable license,—An Infantry reei- 
mont obtained due oral permission to erect und maintain an exchange building 
At a cantonment ahd to dispose of It in case of removal Subsequently the 
vamp commander raed that on leaving the camp the organtzation must leave 
the building ss a part of the enmp property belonging to the Government, The 
(iuestion of tite of the butiding ander the oral Hivense to build 1s» question of 
fitout of the pariies, Liere wo building apparently belonged to the organtantion 
Tint, With due authurity, constructed it, und It bas under the eenise power to 
ev und rewove the alive, Orders of tha camp commander ure withont effect 
yen fit as they jiicport to dlwinish the tle and power of the organtestion In 
he matior of the exhuge building. But the permit or license ts necessarily 
Hide, aiid the ehinf Commander may order the removal of the ballding at 
any Ue, Opa. d, A. Gy duguat 10, 1948. 
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rchanges; disposition Certain buildings 
erected by the post exchange upon Ellington Field, Tex., solely at the ee 
of the exchange, remain its property, and they may be sold by the exchange 
whet it:has no further ‘use’ for them.” The purchase? may teens the era 
ings from the reservation. The permission of the post ti Sarge ey sufficient 
authority for their sale and removal. Ops. J. A. G., a anwery 22, 191. 

c. Hapenditure of profits from post exchanges for operation of jgroticnt shop.— 
Expenditure of the profits from a post exchange for the purpowe of improving 
facilities for the operation of the barber shops by way of alterations and exten- 
sions of post exchange buildings and acquisition of necessary supplies tor 
carrying on the business is a proper use of the post exchange funds, and such 
use is authorized by the Post Exchange Regulations, * * * Ops. J. A. G, 
September 19, 1918. 

d. Removability of regimental exchange building —A building was erected 
by a regimental exchange upon the understanding that it was to be the prop- 
erty of the exchange and to be disposed of by the exchange as its own prop- 
erty when the regiment should leave that post. The division ecommander there- 
after directed that all buildings or structures on the reservation used for 
military purposes in connection with the camp should become the property of 
the United States, whether erected by persons in the military service or other- 
wise. The order was without effect, and the regimental exchange had an- 
thority to sell the building and give to the purchaser a good title thereto. The 
division commander, of course, had power to regulate its use or to require its 
removal from the reservation at any time. (See Dig. Ops. ohare. FP ISLT,. Pp. 
473.) Ops. J. A. G. October 1, 1918. 

81. Miscellaneous decisions.—ca. Issue of corn brooms and mops.—A post 
exchange is not entitled to the issue of corn brooms and mops. 

b. Membership not obligatory—Membership in the post exchange is not 
obligatory on the units which go to form a garrison. Decision of Acting Secre- 
tary of War, April 20, 1908—1566931 A. G. O. 

ce. Receiving compensation—It is highly improper for a post exchange officer 
to receive compensation from the post exchange fund for his service as such. 
Secretary of War, August 8, 1911. 

d. Suit by or against post exchange; United States attorney to defend any 
litigation —It is not the policy of the War Department to interfere in the 
contractual relations between post exchanges and their creditors where 
there is a bona fide dispute which appears to be a proper case for judicial 
determination * * * (Ops. J. A. G., January 2, 1917.) * * *  Liti- 
gation on behalf of the post exchange should be in the name of the exchange 

. Officer as exchange officer and on behalf of the exchange. (Ops. J. A. G., 
March 1, 1906.) Under A. R. 996 a post exchange officer is entitled to th 
legal advice or services of the local United States attorney to protect the rights 
and interests of the exchange. (See Ops. J. A. G., September 8, 1919.) See 
AR 210-75. 

e. Liability to civil suit on contract—* * * A post exchange is a voluntary 
unincorporated cooperative association of Army organizations, a kind of co- 
operative store, in which all share in the benefits and all assume a position 
analogous to that of partners. Contracts to purchase goods entered into by 
the proper officers of a post exchange should be tested by the same rules of 
obligation whith govern like agreements of individuals. In the event of 


b. Buildings constructed by post e 


dete 
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an Inability on the part of a post exchange to pay tts debts, the orsatlen- 
tons whieh participate In the post exchange should thommulves pay off ull 
nel obligations Lh proportion to thelr respective interwst In the exehinge, 
(Ops TA. Gy Tune 4, 1018) 4 * % ‘The aleors of m post mt whic a 
post exchange ts locate are not Hable for its debls, (Ops, J. A. G., danunry 
7 WiL) * © * Where a post exchange oiler was requited over Mis 
Protest to pay out of Lis private funds for cortain supplies ordered, Tur- 
ished, and used by the post exchange, * * * and the exchange was 
Cissolved, © © * recommended that the post exchauge oifiier be velm- 
pursed © © © dy the several orvanfzutions comprising the exchange at 
ihe time the Indebtedness was incurred, Opi. J. A. G., Mareh 0, 10113 October 
1911. 

1. Reindursement for toat white attempting to aave property.—As property ot 
the rogimental or post exchange can not be treated ns property belonging 
to the United States, an eniinted moun whose property wis destroyed while he 
yas giving attention to saving property of the exchange Is not entitied to 
rojmibursanent. 25 Comp. Deo 960. 

1b. Lhex-anoe-—Organinations which Inve erectod reereution halls om Gove 
eruivent Wind at thelr own expense under revocable Hieenses from the Sec 
rotry of War, by virtue of which they tnive the full right of nse, occupancy, 
nnd cdgoxtuent Of such tufldings uutit the Neeuses are terminated, and post 
farhnnges whieh have erected bulldings out of thelr own funds, Wave such 
fan insuvnble fiturext In these haildings as will support a fire Insurance policy. 
‘thw consent of the Tolted Skites to such Insurance would add nothin to the 
validity of th polity, whtch ta dependent on the Tots as they exist. Ope 
We As Qu Veveuary 10, 1b 


Breviox X 


COMPANY OR DETACHMENT 
Paragraph 

euerat ——_— sa 

Be, General —a, The establishment of company or detachinont exchanges Is 
hot nuthieieed whee H post exehnaze Is estubitshed, 

b, Company or Wormehment exctuanges may be established when thore ts m0 
pest excl ‘and when In the opinion of the organization commander sich 

evorige Ya desirabite, 
 teeanany und dntechinent exihonces will eonform ae far ag prnctleable 
to ropwiations preseribed for post exchivgs 

(A. 6, sH.Rb (I-29) 
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cs 
POSTS, CAMPS, AND STATIONS 
EXCHANGES 
cure} WAR DEPARTMENT, 
No. 3 Wasnixoros, March 9, 1040, 


AR 210-05, June 29, 1929, is changed ax follows: 
5, Activities included. 


b Restrictions, 


(8) Except in Panama Conal Zone, Puerto Rico, Philippines, and 
China, articles for sile Will be Hrmited to those of small personal 
needs, not similar to those furnished by the Government, 

TA. 6,191.86 (7-23-977,1 


(4) No goods will be held on consignment or to be pald for by exchanges 
when sold to consumers, Exchanges within the continental Iim- 
tts of the United States will not authorize individuals to make 
‘purchases from other agencies and charge the amount to the 
exchange, nor will such exchanges order merchandise from other 
ppencies for direct delivery from such agency to the customer. 

TA.G, 882,98 4-14-90. 

614, Exempted stntions—Correspondence on matters pertaining to post 
exchanges st exempted stations will be forwarded to the War Department 
through corps area commanders Who will indorse thereon thelr recommends 
tons in the anatter, 

[A.G, 201.80 (1-12-40). 


tq. Sales; to whom mnde.—Post oF tinkt exchanges are authorized to Fell tO, 
for make porehases for, the following-amed persons and organtzations only. 
Puechases by individuals wilt be Limited to those required for thelr own tse OF 
for ihe use of dependent members of thelr families. 

a, Offieer: ‘rant officers, and enlisted men of the Regular Army on the 

tive or rotired lst, former emergency officers who have been placed upon the 
Emergency Officers! Retired List created by the act of May 24, 1926 (45 Stat, 
735: 28 U.S.C. 581; M. L., 1028, sce. 1122), retired enlisted naval person- 
hel, and haval personnel detailed, assigned, or serving with the Army. 

% Army nurses, 

¢. Conlravt surgeons. 

‘. Members of Ue Officers’ Reserve Corps and the Bulisted Reserve Corps 
while on wotive duty 
odicers, warrant olfleers, and enlisted men of the National Guard and 
ional Guard when In Federal service. 

7, Civilian cmuployees wuthorized for service abroad, having a status recognized 
by the War Department as part of an expeditiontry force, 

7, Civilians exploged or serving AC military posts, Including veterans tu Army 
hompitals and members of the Civilian Conservation Corps. 


‘there changes rupersede © 2, October 80, 1903, 
—10 


‘geal 
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n. Officers, warrant officers, and enlisted men of the National Guard and 


j ‘ve National Guard— | 
coe (1) When in attendance at service schools or when attached to organiza- 


tions of the Regular Army for routine practical instruction. 
(2) When engaged in joint maneuvers with the Regular Army. 
(3) When in camp at a station where exchanges are being operated. 
4. Persons in actual attendance at Reserve Officers’ Training Corps camps and 
Citizens’ Military Training Camps at a station where exchanges are being 


operated. 
j. Units and components thereof of— 


(1) The Regular Army. | 
(2) The Officers’ Reserve Corps, the Organized Reserves, and the Enlisted 


Reserve Corps while on active duty. 

(3) The National Guard and inactive National Guard when in Federal 
service or when engaged in joint maneuvers with the Regular Army 
or when in camp at a station where exchanges are being operated. 

(4) Reserve Officers’ Training Corps when in camps for such corps at 
stations where exchanges are being operated. 

(5) Citizens’ Military Training Camps when such camps are located at 
stations where exchanges are being operated. 

k. Dependent members of the families of persons who are authorized to 
purchase at post exchanges may act as agents for such persons upom proper 
identification. 

[A. G. 331.36 (8-31-38).] 


8. General. 
* * * * * * * 


d. Cash reserve. (As changed by C 1, Aug. 25, 1930.) 

(1) Sufficient cash must be kept on hand or in bank to pay all bills 
promptly and to take advantage of all cash discounts. 

(2) Assets, such as bills receivable, enlisted men, and charge accounts, 
which are collectible on or before dates prescribed by Army Regu- 
lations, and in time to provide the cash required for the purpose 
specified in (1) above, may be considered as cash. No other assets 
may be so considered. 

[A. G. 331.386 (9-10-—29).] 


e. Distribution of profits—After providing for the cash reserve required by d 
above, the net profits of the exchange will be disposed of in the following manner 
at the end of each quarter, or oftener if deemed advisable by the council and the 
commanding officer: 

(1) Five percent will be set aside as a fund which will be divided among 
the members of the exchange proportionately to the authorized 
enlisted strength for the post, camp, or station of the member 
organizations or detachments. It will be distributed as follows: 

(a) Where the members belong to regiments the share of such 
members will be paid into their regimental funds except 
in the case of a detached battalion (par. 4c, AR 240-5). 
For action in case of a detached battalion see (e) below. 


[A. G. 331.36 (8-23-38) .] 
a * * = % s s 


over to the withdraw 


asa 
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(©) Where the members belong to a detached battalion, as de~ 
fined in parngraph 4e, AR 240-5, the share of such 
members will be pafd into their battalion headquarters 
fund, except that if any band or bands are serving at the 
post such portion of their share as is deemed equitable 
by the council and the commanding officer will be paid 
to such band or bands, and the remainder into the bat- 
talion hendguarters fund. ‘The battalion headquarters 
fund will compensate the regimental fund for expendi- 
tures which have been approved by the commander of 
the corps area in which the exchange is located as 
clearly for the beuefit of the members of the battalion, 
to the extent of not more than one-half of the funds paid 
into the battalion headquarters fund under this author 
ity nfter notice of the approval of a particular expendi- 
ture made or to be made by the regimental fund, 


s-8),] 
(serene 


(a) (As changed by © 1, Aug. 25, 1930.) Athletic equipment ana 
prizes for use of the garrisou and for such Reserve Officers! 
‘Praining Corps comps and Citizens’ Military Tratuing Camps 
us may be in operation on the reservation, 
‘he expenditure of profits for purposes other thum these requires 
the approval of the corps area commander. 
[A.G, 5447 (11-20-29).1 
fe Liquidation of shares, (As changed by ©1, Aug, 25, 1990.) 
(1) A division of the cash resources * * * 
‘rhe amonnt of any loss that an exchange nag sustain * * * 
LA. G. 4881.86 (2-10-29).1 
14, Withdrawal from exchange. 
. . . . + . . 
te General procedure, withdrawal.—(As ebanged by © 2, Oct. 90, 198%.) 
When on organization withdraws from an exchange as contemplated by 
above, the procedure will he similar to that for admission to membership 
preseribedt in paragraph 10. ‘The value of Its share of the net worth belng 
(otermined, that sum will be widkdrawn from the gress funds of the exchange 
find paid over to the withdrawing organization, ‘The exchange will turn 
‘eanization any of its enlisted men's notes, 
hud the smount thereof will count as cash payment to the organization, 
Auy amount due but, for luck of available funds, not paid to an organtzation 
{chen retiring from an exchange will be evidenced by a uote for the amount, 
with legal Interest, and will be Hqnidated as other bills, payable out of the Bret 
profits weerting to the exchange, ‘The amount so due and unpaid will be 
tarried on the hooks of the exchange as an “account payable” and be regarded 
bility until pad. 
1a. G, 33 
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the exchange in detail as required by section VIII; or that 
he has, with the assistance of the accountant (give indi- 
vidual or firm name), audited ail the accounts and records 
of the exchange in detail as required by section VIII. 


C3 
16. General. 
ea * Bo % * * ste 
c. Post exchange council. 
x 1s oo *% Es % % 
(6) % % * 
(a) Hither, that he nas audited all the accounts and records of 


tiAe-G; 331.36 (4-19-38).] 
6 % % % * % 


& 


(d) That the following results were obtained from verification, 
under paragraph 70, of the stock record aceount : 


Inventory, beginning oe ee 
Merchandise purchased during 


PA CEEY cn terete eee 
Total accountability_--__------------ ee 

Receipts from sales during 

HOT 2h eS a 


Other credits: 
Merchandise returned_----- ----------- 
Merchandise condemned___- ----------- 
Merchandise expended_----- ----------- 
Inventory, end of month-------- ----------- 
Total eredits and on hand_---------- ene ae 


Ti CPeNnCe Saws ae Pr Rey aeons ae 


Lr ° 


The difference disclosed by the foregoing verification 
will be separated to show the various departments in 
which differences have occurred, and where the differ- 
ences in any department show more than one percent (plus 
or minus) of the sales, the cause for such Gifferences will 
be investigated by the council, or a committee thereof, 
with a view to fixing responsibility therefor and making 
recommendations with respect thereto. Findings of th 
council will be entered in the council book for the action 
of the commanding officer. 

fA. G. 331.36 (7-23-37) (2—6—39).] 
a * * x 


x % # 


(8) A statement of the resuit of the monthly investigation and of the 
accounts of the exchange officer, showing the receipts and ex- 
penditures during the month; the assets and liabilities and the 
value or net worth of the exchange at the end of the month; the 
increase or decrease in the value of the exchange since last report ; 


4 
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the profit or loss in the different departments, ete, constituting 
His Ineroase or decrease nd the perceninKe of grass profits, 

A part of the proceedings, will be entered im the post esetunge 
connell Hooks whieh will he kept at each post and submitted to the 
commanding offer for his aetion, Should the post or other com- 
ander disapprove the proceedings, and the coune, after recon 
sideration, adhere to its conclusions, a copy of the proceedings 
will be sent by the commanding officer to the corps ara corn 
minder, whose decision theres will be flail ‘The finat orders 
in each case will be entered in the council book, A copy of the 
statement, with the commanding offiver’s remarks indorsed there- 
on, will be exhibited in 2 conspleaons place in one of the roums 
Of the exchange during the ensting month. Any question not in- 
volving pecnnlary responsibility pon which the exetuinge eouneit 
and commmiunding wilver may disagree will be subinitted for fina) 
decision to the corps aren eouumaner, 

The commanding officer's remarks will include n certificate 
that the exchange was operated, during the period covered by 
the report, in complinnes with section @ of the “Military Appro~ 
priatlon Act, 1959," which provides ns follows: 

Sec. 3, No part of any appropriation mande by this Act shall 
be used In suy way to pay nny expenes in connection with the 
conduct, operation, or management of any post exchange, 
branch exchange, or subexchange within any State, Torritory, 
or the District of Columbia, save and except for real assistance 
‘ond convenience to military personnel and civilians employed 
or cerving at military posts and to retired enlisted naval per~ 
sonnel in supplying them with articles of small personal necis, 
not similar to those furuishod by the Government: Pvorided, 
‘That the commanding officer of the post at which any uch 
cchange {8 situated shall certify on the monthly report of the 
post exchange evuneil that such exchange was, during the period 
cavered by such report, operated in compliance with this se:- 
tion: rovited further, That nt posts izolnted from n. convenient 
market the Secretuy of War may broaden the nature of the 
nsticlos to be sold. Military Appropriation Act, £938, 

1.8 3H) 

1014, Employeox—a. General—Tt is the polley of the War Department 
that insofar as is practicable the operation of post exchanges will be necom- 
plished with elvilian employees. 

b. Enlisted employees, 

(4) At small posts where the volume of business ts too small to em 
ploy civitians without fiuaneinl Joss, the corps area commander 
or the comtandor of an exempted stntion may authorize the 
empleysnent of not to exceed three enlisted mm im each ex- 
change, ineluding all branches thereof, 

(2) Jn a temporary exchange operated in the Held or at a summer 
‘waining eamp the number of enlisted employees will be as 
quthorized by the Tocal commander but will be restricted to 
miniaum requirements as indleated by the size of the exchange 


IAG. 
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and by the practicability or impracticability of employing 


ees Bias | 
Sonnet paid by an exchange to an enlisted employee will not 

Sy exceed one-half of his pase pay, under the act of June 10, 198%, 
excluding therefrom any longevity allowance or other additional 


pay. 

(4) Insofar as is practicab 
will be from organiza 

(5) The employment of enlis 
is prohibited. | 

ec. Oversea departments and Army transports.—Because of the special con- 
ditions surrounding the operation of post exchanges in oversea departments 
and on Army transports, department commanders and the commanding gen- 
erals of ports of embarkation are authorized to depart from the provisions of 
a and 6 above, when in their judgment, the enforcement of those provisions 
is impracticable. Such departures will be approved in each case by the com- 
manding general of the department or port of embarkation concerned and 
will be governed by the following policies: 

(1) The number of enlisted men employed will be restricted to mini- 
mum requirements as indicated by the prevailing special 
conditions. 

(2) The additional compensation to enlisted men will be adapted to 
the prevailing special conditions and will be such as not to over- 
emphasize the value of the services rendered by post exchange 
employees in comparison with similar services rendered by other 
enlisted men as a normal military duty and without additional 
compensation. 

fA. G. 831.36 (9-26-39).] 

18. Exchange steward.—a. General.—The exchange steward should possess 
a good knowledge of commercial customs, should be of unquestionable integrity, 
and of sufficient firmness and strength of character to enforce order and discipline 
about the premises. 

* * x * se ‘ . 


[A. G. 831.86 (9-26-89).] 


19. Assistants.—Rescinded. 
[A. G. 331.56 (9-26-89).] 


23, Employment of auditing accountant.—With the approval of the com- 
manding officer, an exchange council may authorize the employment of an expert 
accountant at stated intervals to audit the books of the exchange, the expense 
to be borne by the exchange. In such cases the commanding officer and the post 
exchange council retain their full responsibility. However, the officer desig- 
nated to make the audit may work with the accountant; in which case the 
officer is authorized to amend the certificate required of him as indicated by 
paragraph 16¢ (6) (@). 


[A. G. 331.36 (4—19-88).] 


le, enlisted men employed in an exchange 
tions participating in the exchange. 
ted men by post exchange concessionaries 


25. General.—(As changed by C 1, Aug. 25, 1930.) Successful management, 
and a safeguarding of the responsibility of the exchange officer for the property 
under his control, require the adoption in each exchange of a system of checks 
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and controls over the stock both in storerooms nnd in salesrooms, destined to 
prevent stock losses and to reuder practicable the fixing of personal responsibility 
where sich Inmses oocur such a system will he adapted In exch exchange, The 
system to be adopted in a given exchange will depend to a certain extent upon its 
size and the number of its deparunents, While deviations from the details of 
any system suggested herein are authorized, partienlarly with respect to the 
making of individual sales slips for eash sales at elgar, candy, and soft-drink 
counters, it is to be understood by ull concerned that full responsibility devolves 
upon the commanding officer, the exchange officer, and the exehange council for 
the eflieney tind proper maintenance of the system adopted, ‘The following 
suguestions are based upon the systems which bave been found most satisfactory 
Dy experienced exchange officers: 


6. Destruction of old recordé¢—(As changed by C2, Oct. 90, 1988,) AL invoices, 

nd other books and papers relating to the business of an exchange, 
except the exchange council book, and pertiining to aceounts that have been 
closed more than elght years, may be sulvaged as no Longer required for the 
protection of the exchange, except in the ense of an exchange where the statute 
Of limitations ptwserites a longer period on suck accounts, in which ease the 
papers will be: kept for such longer period, unless with respect to an entry or 
Omission of an entry theretu a ely claim or eriminal action shall have been 
resented of initiated, unier which eiroumstanees the destrnction of the rocnrds 
Concerned wil be postponed until after disposition of the claim or eriminal action, 
Tnider the direction of the commanding officer, the papers specified will be 
slvaged by the exchange oflcer who will record the action in the exchange connell 
book. 


. . . . . . . 
1A, 6, 222.00 (0-24-32). 
80, Ledger. 
. . . . . . . 


te Meads wuter which aecounte Kept—Tn the Tedger, necounts will be kept 
under the following heads + 
(1) Povt eechange—To show the value of the exchange, ‘This uecount 
‘vill be credited With any Increase and debited with any decrense 
in the worth of the exchange, 
. ° . . . . . 
(A. 6.821.36 (0-91-96).1 
86, Granting of credit, general—a, Upon the recommendation of the coun~ 
ofl, approved by the comninnding oilicer, eredit may be given at am exehange to 
ang enlisted man upon the recommendation of the company or detachment com- 
Tnander, to an amount not exceeding In any one anovth one-third of his month's 
pay, except that 2 noneommissioned offer of the frst, second, or third grade 
Tony be allowed a credit account In an amount not exeeeding in any one month 
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pered pay for that month, and except that when 
desirable, post commanders are authorized to 
approve recommendations of organization commanders for the extension to 
enlisted men of additional credit for special purposes, and to saithorize term 
payments to officers and enlisted men. Applications for credit under this 
authority will be considered and acted upon individually in each case. 
Credit will not ordinarily be extended to an enlisted man between the date of 
last payment on rolls before discharge and the date of discharge. It wil: be 
given upon the request of the enlisted man, in writing. Enlisted men granted 
credit will be distinctly informed that it is their duty to make prompt and un- 
solicited payment to the exchange officer on the next pay day. Defaulters will 
be debarred the privileges of the exchange. 
wa * 4s * * * * 


the amount of his unencum 
conditions make it appear 


[A. G. 331.36 (10-20-38) .] 

46. Government funds for post exchanges.—(As changed by © 2, Oct. 30, 
1933.) Buildings are maintained for recreational purposes at posts, Camps, and 
stations from funds appropriated for repairs to barracks, quarters, and other 
military structures. 

Eeecreational activities set up at posts, camps, and stations are maintained 
from funds made available by the War Department. The amount of funds so 
made available is normally dependent on the amount included in the appropria- 
ion act for the fiscal year. 

pA. G. 331.36 (10-30-33).] 


54, Cashing of final statements and personal checks.—4é. Final statements. 
(1) General—Post exchanges are prohibited from cashing final state- 
ments of discharged enlisted men unless a disbursing officer is 
not readily accessible. No charge will be made for the accommo- 
Cation, but to insure against loss due to error a part of the value 
of the final statement will be retained until the account is paid. 
Mhe amount retained, less the cost of the transaction, will be trans- 
mitted to the enlisted man as soon as the actual state of the 
account is known. 

(2) Hachange not liable for overpayment.—An exchange assumes no lia- 
bility for errors for overpayments to enlisted men made by dis- 
bursing officers, the liability resting on the officer who signs the 
final statements or the disbursing officer who pays them, according 
to the source of the error. 

>. Personal checks.—Post exchange funds may be used to cash checks under 
such restrictions as to amount and identification as may be imposed by the 
post exchange officer and the exchange council and approved by the post 
commander. Any fees or charges made by banks due to depositing checks 
which have been cashed should be charged by the post exchange to the per- 
sons for whom the checks are cashed. See paragraph 566. 


[A. G. 331.36 (5—23-39).] 


72, Post exchange funds. 
aR * * * ® R bk 


M 
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©. An exchange officer who wren funda of Ihe exchange n the earning of eheoks 
dovs 80 at his peril ani ix responsible for any resulting lowe. 
TA, 6.91.20 (5-23-10).1 


77. Taxes, 


1. State, territorial, or local taxek—Quostions as to whether any State, ter~ 
rilorlal, or other loen! taxes are payable, arising within the geographical 
Units of a corps area, including exempted stntlons, will be forwarded to tha 
corps area commander for decision, ‘The corps area commander, in case he 
deems it necessary, may forward any such question to the War Department 
for decision, accompanied by the opinion thereon of the judge advocate of 
such corps aren, In uo event will a ruling by a State, territorial, or local 
muthority that such a tax is payable be noted upon without reference to the 
corps area commander, 
TA. 6, 21.98 (9-2-88).1 


81, Miscellaneous decisions, 


a. Inuraner. 

(1) Pipe —(As changed by © 2, Oct. 90, 1933.) Orgnntzntions which have 
oreeted recreation halls on Government lind at their awn expense 
under revocable Heenses from the Seeretary of War, by virtue of 
which they have the full right of mse, oecnpancy, and enjoyment of 
such buildings until the Heenees are terminated, and post exchanges 
which have crected buildings out of their own funds, have such an 
insurable Interest In these buildings as will support a fire tusurance 
policy. ‘The consent of the Unlted States to such insurance would 
tdi nothing to the valldity of the polley, which is dependent on the 
facts as they exist. Ops. J. A. G. February 16, 1924. 

TA es tak (OA). 

2) Liabitity. 

(a) Exchanges have a moral responsibility for any injury to ine 
Aivldwuls or for plyysleal damage to property resulting from 
thelr operation, and, in cases where there is a reasonable 
yorsibility of such Injury or damage, should earty Habillty: 
Jneutunes, payment therefor to he made from exchange funds, 

(@) When employzes of an exchange are required or euthorized 
in the course of their employment to operate motor ve- 
‘icles owned either by the exchange or by private individ- 
uals, the exchange will carry lability insurance in = 
yeasonable amount, under the circumstances existing, in 
favor of the exchange covering personal injury to indi- 
yidmals and damage to property resulting from such 
operation, 

(©) The policy covering liability insurance will contain a stipu- 
ation, or rider, to the following effect: 

‘The company agrees that the fact that the insured 
fs a Government instrumentality will not be Interposed 
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ny suit in which the company’s liability 


as a defense in a 
y is in any way concerned, unless so 


under this polic 
requested in writing by the insured. 
In no case will such defense be requested of the company 
by an exchange unless and until it has been specifically 
authorized to do so by the War Department. 


lA. G. 231.36 (8-24-38).] 

(3) Compensation.— (AS added by © 2, Oct. 30, 1933.) Expenditure of 
exchange funds tc purchase ernployees’ compensation insurance is 
also authorized where the number of civilian employees justify. 
The kind of insurance carried should meet the requirements of local 
laws on the subject. 

pA. G. 331.3 (9-4-31).] 

By ORDER OF THE SECRETARY OF WAR: 
G. C. MARSHALL, 
Chief of Staff. 
OFFICIAL : 
BE. S. ADAMS, 
Major General, 
The Adjutant General. 


10 


For sale by the Superintendent of Documents, Washington, D.C. - - - Price 5 cents 
ap i -- - - c 
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[Yol. 68} Exner * CO"? ro Comph arnt 


Exeorpt trom Cirenlar No. 66 


*Cirenlay War Department, 
No. 665 Washington, June 28, 1940. 


Assigunient of Reserve officers on extended aetive 
duty to duties involving money or property ac- 
conntability I 
Por diom allowances for off of the Regular Army: 
wid Reserve officers on duty in connection with en- 


npments of the Organized Reserves 11 
Clauiges in AB 210-65 HL 


H1—Changes iv AR? 210-65. Pending the revision of AR 
210.65, June is superseded and 
paragraph 1e(S) is changed as follows: 


ta. Sales; to whom made—a. Post or unit exchanges 
ave authorized to sell to, or make purebases for, the follow- 
ing-named persons and organizations only. Purchases by 
individuals will be limited to those required for their own 
use or for the use of dependent members of their families, 


(1) Sueh personnel and organizations as are now or may 
ho hereafter anthorized by law and regulation to purchase 
subsistenee ste or other quartermaster supplies (see 
pars. 2 and 6, AR 30-2290), 


(2) Civilians employed ov serving at military posts. 


}. Dependent members of the families of persons 
authorized to purchase at post exchanges may act 
for such persons upon proper identification, 

ie(8) A statement of the vesult * * * for final de- 
cision to the corps area commander. 

The conmanding officer's remarks will inelude a certifi- 
cate that the exchange was operated, during the period 
covered by the report, in compliance with section 4 of the 
‘Military Appropriation Aet, 2942,’ which provides as 
follows: 


who are 
s agents 


See, 4. No part of any appropriation made by this Act 
shall be used in any way to pay any expense in connection 
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with the eonduct, operation, or management of any pes 
branch exchange, OF subexchange within any 
tate, Territory, or the District of Columbia, save 
and except for real assistance and convenlence under such 
regulations as the Secretary of War may prescribe, to such 
personnel as are now or may be hereajter authorized by 
law and regulation to purchase subsistence stores or other 
Quartermaster supplies and to civilians employed or serv- 
ing at military posts supplying them with articles of small 
personal needs, not similar to those furnished by the Gov- 
ernment: Provided, That the commanding officer of the 
ost at which any such exchange is situated shall certify on 
the monthly report of the post exchange eouncil that such 
exchange Was, during the period covered by such report, 
operated in comphance with this section: Provided further, 
That at posts isolated from a convenient market the Secre- 
tary of War may broaden the nature of the articles to be 

sold. Military Appropriation Act, 1941. 

(A. G. 331.36 (5-27-40).) 
By order of the Secretary of War: 

G. C. Marshall, Chief of Staff. 


exchange, 


‘fol. 69] 8 


Official: E. S. Adams, Major General, The Adjutant Gen- 
eral.’’ 


[fol. 70] Exuisir ‘‘D’’ Tro COMPLAINT 


Excerpt from Circular No. 78 


Circular War Department, 
No. 78 Washington, July 26, 1940. 
Section 
eruiee ITOET) fio. ees en eek ek Bh Ee ee I 
Glaceiiocaiion Gf EM G170-6. . 2. csi ee eee eee Ss Il 
Phavers mi AR 20-10 02 ele i ees Fa es III 
innocence cane. Uy 0 en oe rr aca IV 
(Phenecs i A 2I0-G0-.. os ee ee er ee ee eee V 
Changes in AR 30-2210 ..........-.-.-. 50 eee eee. Vi 


ion of AR 


10-65, June regulations 


rescinded, 
(A. G. 38 


By order of the Secretary of Wars 
G. C. Marshall, Chief of Staff. 


jov General, The Adjutant Gen- 


Official: I. 
eral.” 


S. Adanis, M, 


{fol 71] Exninee SE vo Comeiater 


sept from Civeular No, 


lar War Department, 
No. 122 Washington, October 26, 1940. 
Section 
Changes in AR 1 
Temporary p sin 4 post exchange ite 
Post exchanze concessions mL 


Pending the rey 
lowing chang, 


ision of AR 
in those regula- 


+ piblished 


1. Paragraph 1/ is added as follow: 


f. Large posts or camps. 
tions, cach division or ¢ 
zo to establish 


camps, or sta- 
ilar strength is 
Separate post exchange, including 
and sube: 8. The commanding officers 
ions anthorized to establish such separate ex- 

se the authority and responsibility: pre- 
ugraph 2. 


ph 5b is rescinded and the following substi- 


|. Restrictions—(1) Ut is the poliey of the War De- 
rtinent that all authorized activities of the post exchange 
norally be conducted by the several loeal post 
and not by concessionaives. Concessionaire operations 
be permitted only when questions of local taxation a 
thereby involved. 
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te te eh: ty all, pees, be 
(2) The maim store of an exchange W ill, in all cases, be 


operated by the exchange. 
(3) Concessions will not be granted to private individ- 
uals, firms, Or corporations to operate any of the foregoing 
iy 9 9 . : : 
exchange activities (4 above), without the authority of the 
; i ; % + . > 
y or corps area commander. Agreements with reter- 


arm rica pane 
ence to concessions shall neither state nor imply that any 


rental is to be charged the concessionaire for occupancy of 
space 1n buildings or for the use of utilities or facilities on 
the military reservation. These agreements should also 
provide that the post authorities retain supervision of the 
activities and control of the p rices to be charged. 


(4) When concessions occupy real estate not under con- 
[fol. 72] trol of the post exchange, a license or lease 1s re- 
quired. (AR 30-1410 and 1420). 


(5) Activities other than those enumerated in paragraph 
5a will not be added to the business of the exchange without 
authority of the War Department. 


(6) Except in Panama Canal Zone, Puerto Rico, Philip- 
pines, and China, articles for sale will be limited to those 
of small personal needs, not similar to those furnished by 
the Government. 


(7) No goods will be held on consignment or to be 
paid for by exchanges when sold to consumers. 


(8) The use of any device which savors of gambling, such 
as punch boards, slot machines, etc., is prohibited. 


3. Subparagraphs d and e(1), paragraph 8 are rescinded 
and the following substituted therefor: 


d. Financial policies—(1) Sufficient cash must be kept 
on hand or in bank to take advantage of all cash dis- 
counts. 


(2) Purchases by the post exchange for merehandise and 
equipment will be so regulated that the amounts indicated 
in (1) above, together with current accounts receivable 
(Note 1) will be sufficient to pay all current liabilities (Note 
2) not later than the 15th of the month following such pur- 
chases except that purchases made during the first three 
months following initial establishment of the exchange may, 


when anthorized by the council, he made not later than the 
Lith of the seeond month following such pur 


Note 1: Current accounts receivable, as used hovein, will 
include only bills receivable, enlisted men, and char: 
counts whieh are collectible on ov before the lth of the 
mouth following the transaction, 


Note Current liabilities, as used herein, include 
all indebtedness of any nature or type which are due and 
payable during the month following the transaction. ‘They 
will also include amounts due and payable during the eur 
vent month on— 


(a) Purchases 1 ma monthly 


(b) Notes payuble to or 
drawn from the post exehan 


(3) The post exchange eouneil, with the approval of the 
commanding officer, may authori 


nizations whieh hi 


with- 


(0) Parehases on a monthly payment basis for eqnip- 
ment and fixtures to he used in the operation of the ex- 
provided such monthly payments will terminate 

3) within one year from date of pureha 


(b) The 
purpose of 
Whiek withers 
1b. 


(4) Tn the establishment of new ¢ es the stock of 
Mnerehandise and purchase of fixtures and equipment will 
he hold to the mininum, consistent with efficient operatio: 
so that cash reserves will a © for payment of di 
donds to participating organizations, 


al statement will include a charge 
nd eqnipment in order to reduee 
nvestment value of fixed property assets, and to prop- 
orly distribute the costs of cupital or profit consmmed in 
ions. Depreciation rates should be sufficient to insure 
the hook value being less than the current market value. 


(5) The monthly fins 
siation of fixtnr 


¢. Distribution of profi fter providing for the pay- 
ment of all current Tia vs indicated in d(1) and (2) 
ubowe, the net profits of the exchange will be disposed of 
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at the end of each quarter, or 


‘ine manner 
n the followmg man 3 | 
sy the council and the com- 


oftener if deemed advisable | 
manding officer: 


(1) Five percent will be set aside for distribution to the 
bands of the post or bands of member organizations and 
to headquarters funds which do not participate in post 
exchange dividends. The disbursement will be in accord- 
ance with a schedule approved by the army or corps area 


eommander. 
4. Paragraph 140 is changed as follows: 


b. General procedure, withdrawal.—When an organiza- 
tion withdraws from an exchange as contemplated by a 
above, the procedure will be similar to that for admission 
to membership prescribed in paragraph 10. The value ot 
‘ts share of the net worth being determined, that sum will 
be withdrawn from the gross funds of the exchange and 
paid over to the withdrawing organization. The exchange 
will turn over to the withdrawing organization any of its 
enlisted men’s notes, and the amount thereof will count as 
cash payment to the organization. Any amount due but, 
for lack of available funds, not paid to an organization 
when retiring from an exchange will be evidenced by a note 
for the amount and will be liquidated out of profits accruing 
to the exchange. The amount so due and unpaid will be 
carried on the books of the exchange as an “‘account pay- 
able’? and be regarded as a liability until paid. 


(fol. 74] 5. Paragraph 16144b(1) is rescinded and _ the 
following substituted therefor: 


(1) The army or corps area commander will make requi- 


site limitations on the number of enlisted men employed 


in post exchanges. 
(A. G. 331.36 (10-17-40).) 
* * * * « « x 
By order of the Secretary of War: 


G. C. Marshall, Chief of Staff. 


we EK. S. Adams, Major General, The Adjutant Gen- 
eral.”’ 


[fol. Exarerr ¢ 


v0 COMPLAINT 


Excerpt from Cireular No, 11 


“Cireular 
No. 


War Department, 
Washington, December 12, 1940, 


Seetion 

Changes in AR 600-40 I 
and issue of identification tags, and of em- 

bossing and transcribing machines therefor iu 


Changes in AR 210-50 and AR 210-1 


It 


M1—Changes in AR 210-50 and AR 210+ 
printin 


Pending the 
in AR 210-50, November 1, 1938, and 
|, the following changes in those 
lations are published: 


1. AR 210-50. 1 
added as follows 


raph 4d (1) is changed and Se is 


4i(1) To provide means for contributing to the wel- 
fare, comfort, pleasure, contentment, and the mental and 
physieal improvement of the members of the command to 
which the fund pertain, The fund may be used to defray. 
wholly or in part, the cost of publishing a news periodical 
of the camp or station when such news medium does not 
carry paid advertising of any sort. 


Se. The sale of a news periodical produced as an act 
of the recreation fund is authorized 
(ALG. 1 (11-15-40).) 


AR 210-05,-P% 


uph a(S) is added as follows: 


a(S) Public 


sition of a news periodieal, either by the ex 
concessionaire, when it does not carry 
ny sort. 


By order of the Secretary of War: 


G. Cl, Marshall, Chief of Staff. 


Official 
eral." 


Adams, Major General, The Adjutant Gen- 
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Exuusit ‘‘G’’ TO CoMPLAINT 


[fol. 76] 
Excerpt from Circular No. 39 
‘¢Circular 
No. 39 


War Department, 
Washington, March 12, 1941. 


Section 


Piero mm AW 210-69. «.-2.-sesse otro pete 
ation #lowalces -..----- +: +--+ ste e Ree hye 2 
Installation and use of U. S. Army Field range, 


M-1937, on troop Te neers ee ee ee II 


I—Changes in AR 210-65. Pending the revision of AR 
910-65, June 29, 1929, so much ot paragraph 2, section I, 
Circular No. 122, War Department, 1940, as relates to 
paragraph 5b(1) 1s rescinded and the following substituted 


therefor: 


5b(1) It is the policy of the War Department that all 
authorized activities of the post exchange eenerally be con- 
ducted by the several local post exchanges and not by 
concessionaires. A concession contract will be approved 
only when the contract embodies express provision to the 
effect that the concessionaire assumes complete liability for 
all local taxes applicable to the property, income, and tran- 
sactious of the concessionaire. 


(A. G. 331.36 (10-29-40).) 


By order of the Secretary of War: 
G. C. Marshall, Chief of Staff. 


Official: E. S. Adams, Major General, The Adjutant Gen- 
eral.’’ 


[fol 77] Examrr “11 10 Compnaist 
- Excerpt from Cireular No, 48 
“Cireular 
No. 48 


War Department, 
Washington, Mareh 24, 1941, 


Seetion 
Changes in AR 85-1540, 35-1760, and 35-5320 1 
Changes in AR 210-65 rl 


Changes in AR 210-8, 
AR 210.65, June 29, 1929, 1h 
rounlations are published: 


Pendi 
ollowing 


the revision of 
changes to those 


1. The second sentence of pa 
follow 


vaph 49 is changed as 


‘In no case will a post exchange, post laundry, or a 

sionaire bidding as such be permitted to enter into 
public competition or to submit bi 
tisements calling for proposals for 
ov services." 


(AG 


Paragraph 514(1) is rescinded and the following sub- 
stitnted therefor 


SU) The py 
Jol by concessionaires in th 
is prohibited except whe 
nade of reer 

(A. € 


n response to adver- 
furnishing supplies 


ATG (11-20-40).) 


chandise 
F eonees- 
t has been determined and 
t witters of taxation are not involved. 
11-41),) 


By order of the Seeretary of War: 
Marshall, Chief of Staff. 


s. Adams, Major General, The Adjutant Gen- 


~] 
. 
~~ 


(fol. 78] [File endorsement omitted | 


™” = i > 2 
In SUPERIOR CourT OF SACRAMENTO CouNTY 
[ Title omitted | 
aes oy 
ANSWER TO Compiaint—Filed May », 1941 


Now comes the defendant and for answer to plaintitt’s 
complaint on file herein admits, denies, and alleges as fol- 
lows: 


I 


Admits the allegations contained in paragraphs I, HU, 
III, IV, V, and VI of said complaint. 


Il 


Denies eenerally and specifically each and every allega- 
tion contained in paragraph VII of said complaint. 


[fol. 79] Ill 


Denies generally and specifically each and every allega- 
tion contained in paragraph VIII of said complaint. 


IV 


Denies generally and specifically each and every allega- 
tion contained in paragraph IX of said complaint, save and 
except defendant admits that neither the whole nor any 
part of the amount referred to in said paragraph IX has 
been repaid or refunded to plaintiff. 


Wherefore, defendant prays that plaintiff take nothing 
by its complaint on file herein and that defendant have 
judgment for its costs of Court herein incurred, and such 
other and further relief as to this Court may seem meet 
and just in the premises. 

Earl Warren, Attorney General; H. H. Linney, Dep- 
uty; Adrian A. Kragen, Deputy, Attorneys tor De- 
fendant. 


[fol. 80) [Filo endorsement omitted | 


Ly Super Cov: 


w ov Sac 


AMENTO CouNtY 
[Title omitted] 


Coxe.usioxs or Law—Piled May 


1941 
use gaia on regularly for trial on the 5th day of 
, before this court, plaintiff boing represented by 
8. villavors, Madison & Sutro, and defendant being 
psented hy Barl Warren, Attorney General of the State 
nia, aud H, WH. Linney and Adrian A. Kragen, 
deputies attorney general; and all of the facts having been 
admitted and the evidence being closed, and the court being: 
[fol S1| fully advised in the premises and having rendered 
decision, now makes its conclusions of law. 
von the faets as appearing by the pleadings of the 
s herein filed, the Court makes the following its 


Conelusions of Law 


zed under the provisions of 
Army Ri -69 and No, 21-65C3, as well as 
amendments to said rezulations, are vot instrumentalities 
of the United States Government. 


That Post Exchan: | under the provisions of 
Army Regulations N anid No, 210-6503, as well as 
amendments to said regulations, are not a of the 
United States Government. 


Wt 
That » of motor vehicle fuel toa Post Exehange is 
nota » to the Government of the United States or any 


department thereof for offi 
within the m 
Fuel License T: 


use of said government 
nf section 10 of the Motor Vehicle 


IV 
That plaintiff’ is not entitled to judgment in the sam of 


4,08, nor in any other amount, and defendant is en- 
titled to judement for his costs of court herein incurred. 


M 


coh C. Glenn, Judge of the Superior Court, 


fe: 
[fol. 82] [File endorsement omitted | 
Ix SupertoR CouRT OF SACRAMENTO CouNTY 
No. 63124. Dept. 3 


YY = . 
STANDARD Or COMPANY OF CALIFORNIA, a Corporation, 
Plaintiff, 


Vs. 


fi 


oHNsoN, as Treasurer of the State of California, 
Defendant 


CHARLES G. J 


Jupement—Entered and Filed May 23, 1941 


The above entitled cause came on regularly for trial on 
Mav 5, 1941, before the Court sitting without a jury, plain- 
tiff being represented by Messrs. Pillsbury, Madison & 
Sutro and defendant being represented by Earl Warren, 
Attorney General of the State of California, and H. H. 
Linney and Adrian A. Kragen, Deputies Attorney General, 
the facts having been admitted, and the evidence being 
closed. the Court having heretofore made and caused to be 
fled herein its Conclusions of Law, and the Court being 
fully advised: wherefore, by reason of the law and the ad- 
mitted facts aforesaid, 

[fol. 83] It Is Hereby Ordered, Adjudged, And Decreed 
that plaintiff take nothing by its complaint on file herein. 

Dated May 23, 1941. 

Maleolm C. Glenn, Judge of the Superior Court. 
(Seal. ) 


Attest: T. F. Patterson, Clerk, by Thos. J. Dillon, Dep- 
uty Clerk. 


[fol. S4] [File endorsement omitted] 
Ix Supertor Court oF SacRAMENTO CoUNTY 
[Title omitted | 
Notice oF AppEat—Filed June 3, 1941 


To T. F. Patterson, County Clerk of the County of Sacra- 
mento, State of California: 
Please take notice that Standard Oil Company of Cali- 
fornia, plaintiff in the above entitled action, appeals to the 
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Supreme Court of the State of Cali i from the court's 

judgment entered in the above entitled ease on May 28 141. 
Dated: June 2, 1941. 

Pillsbury, Madison & Sutro, Attorn 


for Plaintiff, 


[fol 


[Tile endorsement omitted | 


vation Cour or Sacnames te County 
[Title omitted] 


Norier Requestis 


Preranarion ov Ty 
6, 1941 


ssenr—Filed June 


To T. FP, Patterson, County Clerk of the County of Saera- 
mento, State of California : 


ise take notice that Standard Oil Company of Cali- 
/orwia, plaintiff in the above entitled action, las appealed 
From the court's judgment entered in the above entitled 


» further notified that 


id plainti® requests that 
[fol SG] a transeript of the testimony offered or taken, evi- 
dence offe or received, and all rulings, instructions, acts 
or statements of the court, also all objections or exceptions 
of connsel, and all matters to which the same relate be made 
np and prepared. 
Dated: June 4, 1941. 
Pillsbury, Madison & Sutro, 


Attorneys for Plaintiff. 


[fols. 87-89] Cler 
omitted in printing 


‘s Certificate to foregoing transcript 
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[fols 90-107] Ix SUPREME Court oF CALIFORNIA 


SacRAMENTO No. 5493 


QraNDARD Ort COMPANY OF CarirorNiaA, a Corporation, 
Plaintiff, Appellant, 
VS. 
| roe] a 
(3. Jounson, as Treasurer of the State of Cali- 


CHARLES , 
fornia, Defendant, R espondent 


On Appeal from the Superior Court in and for the County 
of Sacramento 


JUDGMENT 


The above entitled cause having been heretofore fully 
argued, and submitted and taken under advisement, and 
all and singular the law and premises having been fully 
considered, it is ordered, adjudged, and decreed by the 
Court that the judgment of the Superior Court in and 
for the County of Sacramento, in the above entitled cause, 
be and the same is hereby affirmed. 

Respondent to recover costs on appeal. 

I, B. Grant Taylor, Clerk of the Supreme Court of the 
State of California, do hereby certify that the foregoing 
is a true copy of an original judgment entered in the above 
entitled cause on the 29th day of November, 1941, and now 
remaining of record in my office. 

Witness my hand and the seal of the Court, affixed at 
my office, this 30th day of December, A. D. 1941. 


B. Grant Taylor, Clerk, by L. F. White, Deputy. 
(Seal. ) 


[fol. 108 | [File endorsement omitted | 
Ix SupreME Court oF CALIFORNIA IN BANK 
Sac. No. 5493 


Sranparp Or, Company oF CaLirorniaA, a Corporation, 
Plaintiff and Appellant, 
VS. 


CHartes G. Jonnson, as Treasurer of the State of Cali- 
fornia, Defendant and Respondent 
Optnion—Filed Nov. 29, 1941 


During the month of March of the present year the 
Standard Oil Company of California, plaintiff herein, sold 


several thousand gallons of 
Army Post E: 


soline to the United States 
hanges located on recontly acquired govern- 
ment reservations, not under the exclusive jnvisdi 
the federal government, at Camp MeQuaid: mnville, 
lifornia, Campo, California, and Seoley, California, None 

S Wits, at any of the dates on which 

+ located on any United Stites re: 
the federal gove 


ion of 


ninont had oxelusive 
isdiction to legislate on these sales of gasoline or other 
merehaned i] post exchanges were orga 
owned at all times herein mentioned, and we: 
and did business under Army Regulations No. 
date June 29, 1929, and Avy Regulations 21¢ 
date Mareh , 1940, 

Plaintiff paid a tax on said 
of $526.08 to the State of Cal 
iwade under protest and was accompanied by 
written demand for the repayment to plaintiff of 
on the ground that said tax was illewal for the reasons stated 
in said protest and demand, The reasons so stated were 
that said gasoline was sold to the United States Govern- 
went or a department thereof for official use and was 
[fol. 109] therefore exempt from the tax under section 10 
of the Motor Vehicle Fuel Li e Tax Act; and further- 
more, that the State of California is without right or 
authority to impose a tax on gasoline sold to post ex- 


sles amomnting to the sunt 
vrnia. Said payment was 


chang « instruments and agencies of the 
federal govermuent. ‘The officials of the state refused to 

sqniesee in the demand of plaintiff, and no part of said 
sum ¢ been repaid to plaintiff. ‘Thereupon 


plaintiff instituted this action against the defendant, the 
asurer of the State of California, to recover said amount. 
A trial was had and judgment was rendered in favor of 
the defendant, and plaintiff has appealed therefrom. 
There is no dispute as to the The controversy 
< hereto inv nply questions of 
Has the 
se such tax 
Post Exchanges; 
right to impose such a tax, have 
mes been exempted from the 
ion 10 of the Motor Vehicle Fuel 


law, 
Stute of 
on gasoline sold to U 
and if the state has the 
sles to army post « 
ment thereof by se 
nse Tax Act? 


Lic 
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This action In many of its essential features . toyed = 
case of People v. Standard Oil Company of Ca a agleres 
919 Cal. 123, 22 Pac. (2d) 2. That case spud out ates 
of gasoline by the Standard Oul Company to yomacal i : 3 
post exchanges located within the Presidio multar} am 
vation at San Francisco. The Standard Oil Company 1n 
that case refused to pay the tax, and the action was brought 
to compel its payment. The tax in that case and the tax 
in the present case were levied and imposed under prac- 
tically the same statute of this state. Our attention has 
not been called to any material change m the legal status 
of military post exchanges since the rendition of the de- 
(fol. 110] cision in that case. So what was said by this 
court in that case upon the questions involved im the present 
action would be most persuasive of the decision of those 
questions. 

In that case it was contended by the Standard Oil Com- 
pany that sales made to military post exchanges were 
exempt from the state tax by virtue of the provisions of 
section 10 of the state statute hereinbefore referred to. In 
reply to the contention that ‘‘a sale to the army post 
exchange is a sale to a department of the government of 
the United States for official use of said government,’’ our 
former opinion held at page 126: ‘‘Manifestly these sales 
are neither to a ‘department’ of the government nor for 
official use. The gasoline was sold to the exchange for 
resale to certain classes of persons for their private con- 
sumption. We have no hesitation in concluding that the 
legislative intent was to include the sales in question in 
computing the tax. But these observations do not deter- 
mine the cause.”’ 


The decision then passes to a consideration of the nature 
of army post exchanges and of the power of the state to 
tax sales made to such exchanges, and upon that question 
concludes at page 128: ‘‘F rom these and other observations 
that might be made, touching the nature of the organization 
of an army post exchange, we are of the opinion that it is 
an organization largely engaged in business of a private 
nature and that sales to it should not be beyond the reach 
of the taxing power of the state wherein it is located and 
that it is not one of those agencies through which the 
federal government directly exercises its constitutional or 
soverelen power.’’ 
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We further held in that opinion that the tax on sneh 
sales was collectible even though the sales were made 
within the te limits of the Presidic 

State of Californ 1 exelusive Lowi 
[fol 111] tion. An appeal was taken to the 
United States, and the judgement « 
round that the si 
the state and “within te Stes : 
mirol of the United States”. [Standard Oil 

it, 21 US. 42, HS. Ch 3881, 78 1, 
‘0 veferonce Was made in the opinion of the 
United States npreme Court to any question decided in 
our opinion exeept the one involyin jurisdiction 
over the place where the sales wore made, That port 
of our decision holding that a military post exchange was 
not an instrumentality ov department of the federal govern 
ment, and thats uisoline to it were subject to the 
statutes of this state, was mnaffeeted by the decision of 
the Supreme Court of the United States and must stand 
vs the hitest expression of this court upon those two ques- 
tions, which are the only questions involved in this appeal, 

The conclusion at which we ed in the Standard Oil 
Company case, as hereinbefore set forth and whieh y 
not considered oy passed upon by the Supreme Court of 
the United States, finds support in the decisions of the 
loral courts and in those of the United States Court 
of Claims, although the eases considert that question 
ure not without confliet, 
wa veversal of the judgment herein in favor of the 
yespoudent, the appellant cites and relies upon the fellow- 
United States, 34 Ct. CL 458; Woo, 
nited States, 48 C1, Cl 80; Post Ex- 
itry ve Keeney, R N decided 

weust 20, 1920, Supreme Court of the Philippine Islands 
United States ¥, Query, 21 Fed. Supp. 784; United States 
7 od. Supp. 072; and United Stites v. Cordy, 
O8 Fed, (2d) 1013. 
be conceded that the Dugan and Woog eases 
vontention of appellant, and the same may be 
ne the 1 my the Supreme Court 
of the Philippine Ishinds, although the lastanentioned e 
miay have been overruled by the ease of Thirty-First In- 
vy. Posada Phil. Rep. 866, herein- 


ove 
ive juvi 
mipreme Court 
Me court was 
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after referred to. The cases of United Fob ii shpsdl 
91 Fed. Supp. 754, and United States v. ‘ ordy, supra, ei 
readily distinguishable from our present case. \\ are? oF 
earlier Query case was decided by a court composed of se i 
judges and the questions involved therem were thoroughly 
and carefully considered, 1t involved the right of the State 
of South Carolina to tax a Civilian Conservation Corps 
camp exchange. Such a camp had its existence by virtue 
of congressional legislation and federal funds were used to 
pay the expense in connection with its conduct, operation 
and maintenance. As shown by our decision 1m the Standard 
Oil Company case, supra, an army post exchange *'1s not 
‘nstituted by the aid of funds from the United States nor 
are its avails paid into the treasury. * * * Neither 
the government nor the officers of the post wherein the eX- 
change is located are liable for its debts.’’ [218 Cal. 128. | 
The case of United States v. Cordy, supra, involved the 
right of the State of Maryland to levy a tax upon the sale 
of gasoline to a “‘Y”’ military post exchange on a military 
reservation over which the State of Maryland had ceded 
exclusive jurisdiction to the United States Government. 
That case involved the precise point decided by the United 
States Supreme Court in Standard Oil Company v. Cali- 
fornia, supra. The later Query case, 37 Fed. Supp. 972, 
was also a decision by a court of three judges and unques- 
tionably supports the position of appellant. It was decided 
(fol. 113] in March of this year. It contains an exhaustive 
review of the authorities bearing upon the legal status of 
army post exchanges and holds that they are federal in- 
strumentalities and immune from state taxation. 

As against these authorities in favor of the appellant, 
the respondent relies upon two decisions of the eireult court 
of appeal and one from the Supreme Court of the Philippine 
Islands. In the first of these cases, Keane v. United States 
972 Fed. 577, Keane was charged with conspiracy to de- 
fraud the United States by padding invoices for meat sold 
by him to an army post exchange. He appealed from a 
judgment of conviction and the circuit court of appeal re- 
versed the judgment, holding at page 588: ‘‘Clearly the 
post exchange described in the indictment in this case 1s 
not such a lawful department of Government. Therefore 
this post exchange is not such an institution as that a fraud 
upon the United States ean arise or be involved in any 


Si 


yunsaetion concerning it, " * *'* While this de 
was by a divided court, it is not shown that any appeal was 
tuken therefrom. Apparently the government was satisfied 
with the conclusion rene therein, 

Pan-American Petroloum Corporation vy. State of Ala- 
bama, G7 Ped, (2d) 590, a decision of the eireuit court of 
appeal and the second ease relied upon by respondent, 
involved the right of the Mabama to impos 
npon wasoline sold to a military p exchange, 
pointing ont that the tax was not on the but upon 
the withdrawal of the gasoline from storage, the court 
stated at page 506: “Furthermore, a post exchange is, of 
course, not the governments nor is it a department or in- 
mentality thereof. On the contrary, a post exchange 
is a voluntary, unincorporated, ¢o-operative association of 
{fol 114] army organizations in which all share as partners 
in the profits and losses. The government has no share in 
the profits, and is not bound by the losses, We are the 
fore of opinion that sales made by appellant to the py 
exchanges : are not exempt from the state excise 
axes. People v. Standard Oil Co, (Cal. Sup.) P, (2d) 
A petition for a writ of certiorari to review this deci- 
sion was denied. [201 U. 70] 

The third ease relied upon by respondent in support 
jont is the ease of Thivty-Pirst Infantry 
Posadas, supra, Tt involved the rig 
ota tay levied by the local government upon sales made 
to army post exchanges and “ship's stores”. [The latter 
ere Onan 1 within the navy in the same manner and for 
{he same purpose as post exchanges are established in the 
court sustained the tay in the following lan- 
We rule that an Army Post Exchange, although: 
vy within the United States Army cannot are 
exemption from taxation for shants who make sales to 
the Post Exehar The United ‘ourt 
doi 


sett 
ana 


om by certio 
‘This decision would apparently overrule the 
change, Sist Infantry v. Ke april, 
wided by the § we Court of the Philippine Tslands 
and relied upon by the appellant. 
We do not find that the Supreme Court of the United 
States has ever dircetly passed upon the lezal status of 
mnilitary post exel yet the question hus been before it 


euse of 
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3 2 ~ ) r ate van) 
on three different occasions - First, in the Thirty -First 
Infantry Post Exchange v. Posadas, supra, when it de- 
: ie , | . > a 5 ; , 
clined to review the judgement of the Supreme Court of 
i . : ? . ‘ oa s : o ie : is , S( ld 
the Philippine Islands, involv ing a tax on merchandis¢ S a“ 
to a post exchange; Second, in our own case of Standar¢ 


(fol. 115] Oil Company v. California, supra, where it held 
the tax void because the same was made within territory 
over which this state had ceded full legislative authority 
to the United States, but declined to pass upon the legal 
status of an army post exchange, that is, whether it 1s or 
is not a department or instrumentality of the federal 
eovernment; and Third, in the case of Pan-American Pe- 
troleum Corporation v. State of Alabama, supra, wherein 
the circuit court of appeal sustained a tax levied by the 
state upon sales of gasoline made to a post exchange. 

In a very recent decision of the Board of Tax Appeals 
for the District of Columbia, in a proceeding entitled ‘Oe 
Exchange, The Army War College v. District of Columbia,’’ 
decided July 24, 1941, a tax assessed by the Assessor of the 
District of Columbia upon two automobiles belonging to 
said post exchange was sustained. After an extensive re- 
view of all the authorities cited above and many others, 
the board of tax appeals arrived at the following eonclu- 
sion: ‘‘After giving consideration to the decisions, upon 
which the petitioner and respondent rely, and a study otf 
the Army Regulations pertaining to post exchanges, the 
Board is of the opinion that the petitioner is not an agency, 
instrumentality or department of the United States, but 
is a voluntary cooperative association of army organiza- 
tions in which all share as partners in the profits and losses, 
and in which the United States has neither a share in the 
profits, nor liability for the losses. The Board realizes that 
there are authorities opposed to this ruling, but believes 
that the reasoning of the decisions which support the 
Board’s conclusion is more persuasive. That being so, it 
follows that the tax here involved was not erroneously col- 
lected by the District from the petitioner, * * *” 

It seems to us after a study of the authorities upon the 
[fol. 116] question before us, that the great weight of au- 
thority is in favor of the ruling of the trial court, holding 
that an army post exchange is not an instrumentality or 
department of the federal government, but, on the other 
hand, ‘‘is an organization largely engaged in business of 
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a private mature and that sales to it shonld not be beyond 
the reach of the taxing power of the state wherein it i 
located."* [People vy, Standard Oi Company of California, 
supra, at p. 128.) 

Since the rendition of the opinion in the 
Oil Company vy. California, supra, holding a sale to a post 
exchange within a territory over which the state las coded 
to the federal government fll legislative authority, is iu 
Hine fron a state tax, Congress has enacted a statute whi 
removes the immunity from to 
foderal area. [4 USS. Statutes p. 1059, 4 US. COAL see. 

W).1 Thi wwe in the federal law, however, would not 
ny manner affect the decision in this ease, as it is ex- 
pressly alle none of the army post exchanges te 
whieh the plaintiff sold gasoline and on whieh it paid 
is located on United States military reservations, over 
i the federal government has exclusive jurisdiction to 
slate, 

Por the reasons herein stated the judgment is affirmed. 


Curtis, J. 


vse of Standard 


1 
on siles made within a 


We coneur: Gibson, ©. 


Shenk, 


+; Edmonds Car- 


Teoneur in the judgment: Houser, J. 
{fol 117] {Pile endorsement omitted) 


Surmae Cover or tug Usrren 8 


[Title omitted] 


Petition for Appeal, Assignments of Error and Prayer for 
Reversal—Miled Marcel 28, 1042 


Perrriox ron APPEAL. 


Considering itself 
Supreme Court of t K 
litled cause, the plaintil® therein, § Oil Company 
of California, hereby prays that an appeal be allowed to 
the Supreme Court of the United States, her (1 for 
un ordor fixing the amount of the bond thereon, 


1 decision of the 
1 in the above en- 


ASSIGNMENTS OF ERROR 


And the said plaintuf, Standard Oil Company ol Cali 

fornia, assigns the following errors in the record and pro- 
? eas rik : 
ceedings in the said cause: 


1. The Supreme Court of the State of California erred in 
upholding the validity of the California Motor Vehicle Fuel 
License Tax Act (Cal. Stats. 1923, p. 571, as amended by 
Stats. 1925, p. 699; Stats. 1927, p. 1308; Stats. 1929, pp. 112, 
[fol. 118] 1551; Stats. 1931, pp. 105, 1652, 2001, 2288 ; Stats. 
1933, pp. 1249, 1631; Stats. 1935, pp. 1646, 1692, 1717, 1/60; 
Stats. 1937, p. 2217 ; Stats. 1999, pp. 1714, 2222) when applied 
to sales of gasoline made to the 250 Coast Artillery Post 
Exchange, Camp McQuaide, Watsonville, California, to the 
Eleventh Cavalry Post Exchange, Campo, California, and to 
the United States Army Post Exchange, Seeley, California. 


9. The Supreme Court of the State of California erred 
in holding that sales of gasoline to the 200 Coast Artillery 
Post Exchange, Camp McQuaide, Watsonville, California, 
to the Eleventh Cavalry Post Exchange, Campo, California, 
and to the United States Army Post Exchange, Seeley, Cali- 
fornia, are subject to excise taxes imposed by the California 
Motor Vehicle Fuel License Tax Act (Cal. Stats. 1928, p. 


3. The Supreme Court of the State of Califorma erred 
in holding that the 250 Coast Artillery Post Exchange, Camp 
McQuaide, Watsonville, California, the Kleventh Cavalry 
Post Exchange, Campo, California, and the United States 
Army Post Exchange, Seeley, California, are not instru- 
mentalities of the Federal Government but are voluntarily 
unincorporated cooperative associations of army organiza- 
tions largely engaged in business of a private nature. 


4. The Supreme Court of the State of California erred 
in holding that sales of gasoline to the 250 Coast Artillery 
Post Exchange, Camp MeQuaide, Watsonville, California, 
to the Eleventh Cavalry Post Exchange, Campo, California, 
and to the United States Army Post Exchange, Seeley, Cali- 
fornia, are not sales to the Government of the United States 
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[fol. 119] ov a department thereof 
Government, 


for the official use of the 


i The Supreme Court of the State of California erred in 
afirming the judgment of the Superior Court of the State 
of California, for the defendant. 


Praven re VERSAL, 


For which ¢ 
‘orniats 


vors the plaintiff, Standard Oi] Company of 
that the said j ment of the Supreme 
Court of the State of California, dated December 0, 1941, 
in the above entitled cause, he ed, and that the junds 
inent of the Superior Court of the State of Calite in the 
ahove entitled eause, in favor of the dete artes G. 
Jolinson, of the State of California, be re- 
versed, and that the plaintiff be given judgment in the sum 
of five hundred twenty nd eight hundredths dollars 
($526.08), with interest thereon, and its eo: 
Dated: Mareh 21, 1942. 
Felix D. Smith, Fr 

wk I. Kock 


ald Nielson, 
for Appellant. 


Pr 


[fol 120] [File endorsement omitted] 


wf Covent or tig Usrrep Sr. 


[Title omitted] 


Avr fled Mareh 28, 1942 


Onven ArLowrs 


‘The appellant in the above entitled suit, hav 
for the allowans an appeal in tl ise to the 
Court of the United States from the judzment made and 
«in the above entitled suit by the Supreme Court of 
the State of California on the 30th day of December, 1941, 
ch and every part thereof, and having presented 
igument of errors, and 


ent 


aud from ¢ 
aid filed its petition for appeal, 
prayer for reversal and statement as to jurisdiction, pur- 
stint to the statute and rules of the Supreme Court of the 
United Stat stich ease made and provided: 
Ordered that an appeal be, and the same 
Nowed to the Supreme Court of the United 
upreme Court of the State of California in the 


from the 
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above entitled cause, ae provided by law, <r Pee ores 
Ordered that the clerk of the Supreme Cout 5 é 1e : : ( 
of California shall prepare and certily a transcript 0 : e 
record, proceedings, and judgment in this cause and trans- 
mit the same to the Supreme Court of the United States, 
[fol. 121] so that he shall have the same mM said court within 
sixty (60) days of this date. Nae ser 
And it is further Ordered that the security for costs on 
appeal be fixed in the sum of five hundred dollars ($500). 
Dated: March 23, 1942. | 
Phil 8. Gibson, Chiet Justice of the Supreme Court 
of the State of California. 


(fols. 122-127 | Citation in usual form showing service on 
Earl Warren, filed March 23, 1942, omitted in printing. 


[fols. 128-129] Cost Bond on Appeal for $500.00 approved 
and filed March 23, 1942, omitted in printing. 


[fol. 130] [File endorsement omitted | 
SupREME Court oF THE UNITED STATES 
[Title omitted] 


STIPULATION AS TO CONTENTS OF TRANSCRIPT OF RECORD— 
Filed March 24, 1942 


It is hereby stipulated that the transcript of record to be 
filed in the Supreme Court of the United States, pursuant 
to the appeal heretofore allowed herein, shall inelude the 
following: 


Complaint ; 

Answer ; 

Conclusions of Law; 

Judement of the Superior Court of the State of Cali- 
fornia; 

Opinion of the Supreme Court of the State of California; 

Judement of the Supreme Court of the State of Calt- 
fornia ; 
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Petition for Appel, Assignments o 

for Reversal; 

atement as to Turisdietion; 

Order Allowing Appeal ; 

Bond for Cost 

Citation; Proof of Se 

under Rule 12, par 


f Error and Prayer 


svaph 2, and Proof 


Appellee’s Statement Urgiue that Court 
tion 
Stipulation as to Contents of Transcript of Record. 
Dated: Mareh 24, 14: 
Felix T. Si 

son, 
pellant. 

State of Cs 


ke Jurisdic- 


jam, Sigvald Niel- 
dr. Attorneys for Ap- 
en, Attorney General of the 


n, Deputy Attorney General of the State of 
California, Attorneys for Appellee. 


[fol Clork’s 
omitted in printing, 


to foregoing transeript 


Serneme Covnr or rue Usrren States 


[fol 1 


‘ro we Retin Urox asp Destexarto: 
) ne Perwtep—Filed April 


Staremext of Pow 
or run Pants or THE Rree 
8, 1942 


entitled cause and 
ds to rely in this 


nes now the appellant in the abo 
1 it inte 


states that the points upon Ww! 


court in this ease are as follows: 


1. The Supreme Court of the State of California erred 
in upholdine the validity of the California Motor Vehicle 
Fel License Tax Act (Cal. Stats . STI, as amended 
p. 1308; Stats, 1 

M1, 38; Sit 


1, pp. 105, 16 
pp. 14 
1939, pp. 1714 when applied to 
Hi) Const Artillery Post Bx- 
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3 e — ; one ™ . a ae 
change, Camp MeQuaide, Watsons ille, California, to the 
f c Q@ »] * ; ™: “an , oa ? 
Eleventh Cavalry Post Exchange, Campo, California, and to 


=, ’ , \ - 1, ‘Lf naw 
the United States Army Post Exchange, Seeley, Calitornia. 


9 The Supreme Court of the State of California erred 
[fol. 134] in holding that sales of easoline to the 200 Coast 
Artillery Post Exchange, Camp MeQuaide, Watsonville, 
California, to the Eleventh Cavalry Post Exchange, Campo, 
California, and to the United States Army Post Exchange, 
Seeley, California, are subject to excise taxes imposed by 
the California Motor Vehicle Fuel License Tax Act (Cal. 
Stats. 1923, p. O71, as amended by Stats. 1929, p. 659; Stats. 
1927, p. 1308; Stats. 1929, pp. 112, 1551; Stats. 1931, pp. 100, 
1652, 2001, 2288; Stats. 1933, pp. 1249, 1631; Stats. 1935, pp. 
1646, 1692, 1717, 1760; Stats. 1937, p. 9917; Stats. 1959, pp. 
1714, 2222). 


3 The Supreme Court of the State of California erred 
in holding that the 200 Coast Artillery Post Exchange, 
Gamp McQuaide, Watsonville, California, the Eleventh 
Cavalry Post Exchange, Campo, California, and the United 
States Army Post Exchange, Seeley, California, are not 
‘nstrumentalities of the Federal Government but are volun- 
tarily unincorporated cooperative associations of army 
organizations largely engaged in business of a private 
nature. 


4. The Supreme Court of the State of California erred 
in holding that sales of gasoline to the 250 Coast Artillery 
Post Exchange, Camp McQuaide, Watsonville, Califorma, 
to the Eleventh Cavalry Post Exchange, Campo, California, 
and to the United States Army Post Exchange, Seeley, Cali- 
fornia, are not sales to the Governnent of the United States 
or a department thereof for the official use of the Govern- 
ment. 


5. The Supreme Court of the State of California erred 
in affirming the judgment of the Superior Court of the 
State of California, for the defendant. 


The appellant further states that the whole of the rec- 
ord, as filed, is necessary for the consideration of the case, 
and that all parts of the record, as filed, are deemed neces- 
[fols. 135-138] sary to be printed except Army Regulations 
AR 210-65 and AR 210-65 C3, exhibits A and B to the com- 
plaint herein, pages 11 to 67, inclusive, of the record herein, 
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as filed, of which printed ¢ 
appellant upon 1 
Dated 
Felix 'T. Smith, R. Kirkham, S. Nielson, 

ink J. Koekritz, dr. Attorneys for Appellant, 


pi 
af probable j 


Will he supplied by the 
uvisdiction hy this court, 


Due service and reevipt of a copy of the within statement 
of points to be relied upon and designation of the parts 
of the record to be printed is hereby acknowledwed this 30 
day of M 


tof the State of Cali- 
istant Attorney Genoral 
au. Kragzen, Dep 
cot California. 


[fol 189] Scrneae Covrr or tie Usrren Staves 


Quorn PosrvoxtsG Prourien Consipr 


NON OF THE QUESTION 
on denispierios—Apri 


14, 1942 


The statenent of 
submitted and conside 
tion of the question of the 

postponed to the ti 
The motion toa 
for argument on Mond 


irisdiction in this case having heen 
by the Court, further cousidera- 
diction of this Court in this 
iring of the case on the merits, 
granted and the ex nod 
*. May 4th, next. 


Endorsed on cover ». 46,453. California Supreme 
Court. Term No, 112 Standard Oil Company of Cali- 
fornia, Appellant, vs. Charl Jolson, as Treasurer of 
the State of Californ 1 April 8.1942, ‘Term No, 
1125 0, T. 1941. 


* neal 
ie 

= 

Ss 
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[fol. 91] 


eME Courr or CATAronsta 


Crmririeare 


Sraypany Or Comrany ov Cararornta, a Corporation, 
Plaintiff, Appellant, 


vs. 


Cuanies G. Jous: 
i 


ox, us Treasurer of the State of Califor- 
a, Defendant, Respondent 


Supplementing the certificate heretofore made by me to 

the record on appeal to the Supreme Court of the United 
States, in the above entitled enuse, 
1, B. Grant Taylor, Clerk of the Supreme Court of the 
St of California, do hereby certify that the judgment of 
the Supreme Court of Californin in said cause was pro- 
nounced by said court on November 29, 1941; that the opin- 
ion of the court was filed on that day but no formal judg 
ment was made or entered; that said judgment beeame fi 
at the end of the thirtieth day thereafter; that thereupon, 
and on December 30, 1941, the formal judgment and remit- 
titur in said eause, appearing above my 
ber 30, 1941, in said record, was p' 
the judgment book of said court. 

Witness my hand and the seal of the Court, aftixed at my 
. this 22d day of April, A. D, 1942. 

B, Grant Taylor, Clerk of the Supreme Court of the 

State of California. (Seal.) 


ared and entered in 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1941 


No. 1125 


STANDARD OLL COMPANY OF CALIFORNIA, 
Appellant, 
vs. 


CHARLES G. JOHNSON, as Treasunen ov tun State or 
CaniFoRsta. 


APPEAL FROM THE SUPREME COURT OF THE STATE OF CALIFORNIA, 


STATEMENT AS TO JURISDICTION. 


Feu T. Surrn, 

Francis R, Knucram, 

Stavaun Nuutsox, 

Frank J. Kocxnrz, Ju, 
Counsel for Appellant. 
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Statemen 
Statement of the ease 
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SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 1941 


No. 1125 


STANDARD OIL COMPANY OF CALIFORNIA, 

a ConvouaTion, 

ei Appellant, 

CHARLES G. JOHNSON, as Treasurer ov tHe Stare ov 
CALIFORNIA. 


Appellee, 


STATEMENT AS TO JURISDICTION. 


Statement of the Case. 
During the month of Mareh, 1941 
thousand 43 7 
wes loented in C; 


ant sold several 
tes Army Post 
Eixeli ifornia on Government reserva- 
tions not under the exelusive jurisdiction of the Federal 
Government. The State of 
tax from appellant in respect of these sales under the 
Motor Vi Fuel License Tax Act (infra, p. 3. Ap- 
pollant paid the tax mder protest and brought this suit in 
the Superior Court for the County of Sacramento to r 
cover the amount the: f, all nw (1) that the sales of 
oline to the Army Post Exchanges were exempt mder 


1 collected a gasoline 


2 


Section 10 of the Act, which provides that the tax shall 
not apply, 


‘¢* * * to any motor vehicle fuel sold to the gov- 
ernment of the United States or any department thereol 
; E * ’ 
for official use of said government, emis 


and (2) that if the Act is construed and applied to impose 
a tax upon such sales it is unconstitutional as imposing a 
burden upon instrumentalities or agencies of the United 
States and subjecting them to regulation beyond the power 
of the State (Complaint, Pars. VI and VEE Pr-6)? 

The State of California filed an answer admitting the 
facts alleged in the complaint. The trial court gave judg- 
ment on the pleadings for appellee, holding that post 
exchanges are not instrumentalities or agencies of the 
United States Government. No opinion was rendered. A 
copy of the court’s conclusions of law (Tr. 23-24) 1s ap- 
pended hereto as Appendix A. 

Upon appeal, the Supreme Court of the State of Cah- 
fornia affirmed the judgment of the Superior Court. ‘The 
opinion of that court, a copy of which is appended hereto 
as Appendix B, is not yet officially reported. It 1s un- 
officially reported in 19 Advance California Reports 12», 
and 119 P. (2d) 329. 


Statutory Provisions Sustaining Jurisdiction. 


The statutory provision believed to sustain the jurisdic- 
tion of this Court is Section 237(a) of the Judicial Code, as 
amended by the Act of February 13, 1925, and the Act of 
January 31, 1928 (28 U.S. C. 344(a), 861a). 


1 References to the transcript are to the typewritten transcript of 
record upon which the ease was reviewed by the Supreme Court of the 
State of California, and which is included in the transcript certified to 
this court. 


Statute of the State Involved. 
The statute of the state, the validity of which is involved, 
Fuel License Tax Act (Cal. 
. 972, 573, STA, as amended by Cal. Stats. 
Cal. 1687, and Cal. 
219), The material provisions of that act 


A license tax is hereby imposed for the 
privilege of distributing, within the meaning of sec 
tion 7 of this act, notor vehicle fuel, Said license 
tax shall be acco: to ov measured by the gallon- 
we of motor vehicle fuel so distributed in this State 
and shall be at the rate of three cents for each gallon 
of such fuel refined, me tured, produced, blended 
or compounded by such distributor in this State and so 
distributed by him in this State * "= 


7. For the purposes of this Act all motor 
vehicle fuel sold, donated, consigned for sale, bartered 
or used shall be deemed to be distributed, * "= *" 


“See. 10, The provisions of this act requiring the 
nent of lionse taxes shall not be held or con- 
strued to apply * * "to any motor vehicle fuel 
sold to the government of the United States or any 
department thereof for offieial use of said govern- 
mont, 


Date of Judgment and of Application for Appeal. 
The opinion of the Supreme Court of the State of Cali- 
vd November 29, 1941; its remittitur and 
judgment was filed December 30, 1941, on whieh day the 
judgment beeame final. 

Rule XXX _ of the Rules of the Supreme Court 

of the State of Californias 
Oakland vy. Pacific Coast Lumber ete, Co., 172 Cal. 


fornia was fi 


Estate of Ross, 189 Cal. 


4 
The application for appeal was presented March 23, 1942. 


Cases Believed to Sustain the Jurisdiction. 
The cases believed to sustain the jurisdiction of this 
Court are: 
Fiske v. Kansas, 274 U.S. 380, 380 ; 
Dahnke-Walker Co. v. Bondurant, 257 U. 8S. 282, 288- 
290; 
Breisch v. Central R. BR. of N. J., 312 U. 8. 484, 489- 
491; 
State Tax Comm’n v. Van Cott, 306 U.S. 511; 
Minnesota v. National Tea Co., 309 U.S. 901; 
Red Cross Line v. Atlantic Fruit Co., 264 U.S. 109, 
120; 
Tipton v. Atchison Ry. Co., 298 U.S. 141, 151-1oo. 


Raising the Federal Questions. 


The complaint in the trial court alleged that the sales in 
respect of which the taxes were collected were made to 
United States Army Post Exchanges (Complaint, Par. IV, 
Tr. 2); that the post exchanges were organized, owned and 
operated in accordance with Army Regulations promul- 
sated by the Secretary of War pursuant to the Act ot 
July 15, 1870 (16 Stat. 319) as amended by the Act of March 
1, 1875 (18 Stat. 337; Complaint, Par. VI, Tr. 5-6; copies 
of the Regulations were attached to and made a part of 
the complaint, Tr. 9-20). The complaint further alleged 
(Pare: Vil-and VIE, fr. 6): 


eV Lt 


Said sales of gasoline to United States Army post 
exchanges are not subject to the motor vehicle fuel 
lieense tax because such sales were of motor vehicle 
fuel sold to the Government of the United States, ora 
department thereof, for official use of said government 


and ave, therefore, specifically e 
by section 10 of the Motor Vel 
Act. 


xempted from the tax 
hicle Puel License Tax 


Vu 


id sales of gasoline to United States A 
changes are not subject to the motor v 
veuse tax beeanse such 


wy post 
hicle fael 
jes were made to instrumen- 


talities and agencies of the United States. If said 
Motor Vehicle Fuel License Tas Act properly con- 
ned and applied purports to impose a tax upon 


salos to the United States Army post exchanges said 

act is unconstitutional and void in that it imposes 

a burden upon iustromentalities and agencies of the 

United States prohibited by the Constitution of the 

United States and sub s instrumentalities and agen- 

vies of the United States to regulation beyond the 
the si ifornia to impose." 


Under California practice an appeal is taken by a notice 
of appeal (Tr, 27), and the questions to be rev 
forth in the briefs of the partic Appellant's brief in the 
Sup » Court of California raised the Federal questions 
he vssed, and the Supreme Court of California ex- 
pressly considered and decided these questions (Opinion, 
Appendix B). 


eset 


m0 


Statement of Grounds Upon Which It Is Contended the 
Questions Involved Are Substantial. 
| The California Motor Vehicle Buel License Taw Act 
as Coustrucd and Applied in This Case is Uneonstitu- 
tional. 


(1) A state tar upon transactions of the United States 
Gorerument or its iustramentatities is invalid. 

Tn upholding the validity of the Motor Vehicle Puel Li- 

ax Act yplied to the transactions involved in 

. the Supreme Court of the State of € ‘alifornia held 
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that the State of California has the power to impose an 
excise tax upon the transactions of instrumentalities and 
agencies of the Federal Government. It is well settled that 
a state may not Impose a tax upon the transactions of the 
United States Government or its instrumentalities and 
agencies. 


See: 


McCulloch v. Maryland, 4 Wheat. 516; 

Osborn v. United States Bank, 9 Wheat. 738, 860; 
Willcuts v. Bunn, 282 U.S. 216, 226-227 ; 
Helvering v. Therrell, 303 U.S. 218, 223 ; 
Helvering v. Gerhardt, 304 U. 8. 405, 411, 415; 
Alabama v. King & Boozer, 314 U.S. 1, 8-9. 


It is submitted that the recent decision in Alabama v. 
King & Boozer, supra, which is the latest pronouncement 
of this court on this subject, sustains this doctrine. That 
case involved the imposition of the Alabama sales tax 
upon sales of lumber to cost-plus-a-fixed-fee contractors. 
Since the Supreme Court of Alabama had considered the 
tax as one imposed upon transactions this Court assumed 
that the true tax incidence was the sale to the Government 
contractor. The Government disclaimed any contention 
that the Constitution prohibited the tax because the tax 
was passed on economically as a part of the construction 
cost to the Government (314 U.8., 8). Instead, the conten- 
tion of the Government was that the tax was invalid because 
it was laid in such manner that its legal imeidence was 
upon the Government rather than upon its contractor, 
because the contractor ‘‘so acted for the Government as 
to place it in the role of a purchaser of the lumber’’ (314 
U.S. 9); “Eis court said (314 U. S., 9): 


‘““The soundness of this conelusion turns on the terms 
of the contract and the rights and oblhgations of the 
parties under it.”’ 


It is thus clear that this recent ease recognizes and re- 
affirms the rule that a State may not impose taxes upon the 
transactions of instrumentalities of the Federal Govern- 
ment. The fact that this Court held that cost-plus-a-fixed- 
fee coutractors ave not instrumentalities of the Federal 
Government, and therefore that the taxing act as coustrned 
and applied was not unconstitutional, in no way detracts 
from this conelusion, 


(2) The tax here involved was upon transactions of United 
States Army Post Exchanges. 


In contrast to the situation involved in the King & Boozer 
case, the tax in this 


ions of 


imposed upon tran 
Government instrumentalities, the United States Army 
Post ws, In Standard Oil Co. v. California, 201 
U. 5. 242, court considered the same taxing Act as is 
here involved and expressly held that it imposes an excise 
fax vros Traxsactions. Tha involved the question 
whether the State of California could constitutionally im- 
pose the fax upon sales of gasoline made within the terri- 
torial limits of the San Francisco Presidio, In determin- 
ine the effect of the California Act, this Court held that it 
imposes “taxes in respect of sales and deliveries’? and con- 
cluded that in operation it was a ‘tax upon transactions 
(p 44)4 


(3) United States Army Post Eachanges are Government 
Lustrumentalities. 


United States Army Post Exchanges are organized, 
owned and operated i accordance with Army Regulations 
| by the Sceretary of War with the sanetion of the 


0 


nine the incidence of 
1 settled. 
au 


‘The pmwer of this eonrt independently to d 

tute esaetion whe olaims of Pesteral inamunity 
For a recent stetemmnt of the rile, see Wiseonsin vid O, Penney 
ToS. 45, 4a, 


es ante is 
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President as Commander 1 Chief of the Army.* These 


regulations are issued pursuant to federal statutes,* and 
nave the force of law.’ They direct every step in the forma- 
tion, ownership, and operation of the exchanges.°® 

The commanding officer of the post has the full responsl- 
bility for the operation of the post exchange. He is as- 
sisted by the post exchange council, consisting of the post 
exchange officer and the commanding officers of the unt 
members.? These men perform their duties, not as volun- 
teers, but as a part of their official duties... The members of 
the post exchange are companies or similar units stationed 
at the post, and not individual soldiers.2 No part of the 
profits of the exchange can be distributed to any individual 
for personal or private use; 10 they may be used only for 
eovernmental purposes.” 

Post exchanges are authorized to use Government sup- 
plies '* and to occupy buildings constructed and maintained 
by the Federal Government and equipped with federal 


Sr pps a Oe. 

416 Stat. 319; 18 Stat. 337. 

5 United States v. Query, 37 F. Supp. 972, 975 (Aff’d. 121 F. (2d) 
631; cert. den. — U. 8. —; 62 Sup. Ct. 295) ; 

Henry Woog, Administrator, v. The United States, 48 Ct. Cl. 80, 88, 389; 

Thomas B. Dugan v. The United States, 34 Ct. Cl. 458. 


See: 

Smith v. Whitney, 116 U. S. 167, 181; 

Gratiot v. United States, 45 U. S. 80, 117, 115; 

F. T. Dooley Lumber Co. v. United States, 63 F. (2d) 384; cert. den. 
290 U.S. 640. 

oir, pp,.9-20. 

Toft, 210-65, par. 16 6, Tr. p. 9. 

8 United States v. Query, 37 F. Supp. 972, 974. 

wah. ~l0-b0, par. 8, Ir. p. 9. 

10 Henry Woog, Administrator, v. The United States, supra, pp. 87, 88. 

tA. RR. 210-65, par. 9, Tr. p. 9: 

i2 A. R. 210-65, par. 59, Tr. p. 9. 
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funds; their mail 


arvied by the Government free of 
charge; " theiy business messages are transmitted free of 


chart 


over telegraph and eable lines or radio owned and 
operated by the War Departments" their officers are en- 
Jitled to the lewal adviee and services of the United States 
Attorney to protect the rights and interests of the ex- 
changes."” Congress has periodically appropriated funds 


for the coustruction of equipment and maintenanee of post 
5 


exchange buildings. 
‘The President of the United States and the heads of the 
mis departments of the United States, ineluding the 
Attorney General, the Comptroller of the Treasury, the 
Comptroller General, the Postinaster General, the Seeretary 
of War, the Secretary of the Navy, and the Commissioner 
of Internal Revenue, have in many instances held that post 
exchanges are federal instrmuentalities, (See: United 
States ¥. Query. 87 F. Supp. its) 

Tn the light of the foregoing we submit that Army Post 
Exchanges clearly ave instrumentalities of the Federal 
Government, As the court said in Falls City Brewing Co. 
y. Reeves, 40 F.Supp. 85, 89-405 


vi 


“There can be no veal doubt hut that the Post Ex- 
chanae as it is presently operated under army regula- 
tions, promotes in a large measure the welfare of the 
military personnel and that except for such operations 
the Government, would itself be called upon to supply 
stich facilities, Considered in this light it is certainly a 


18 Palle City Brewing Co. ¥. Reeves, 0B, Supp. 35, 30. 
HN, Te 210-65, pur. 73, Th pe 


10905 7 
Ath, 19% 
719, 


+ Stat. 19, 516, TH; 36 Stat 
Stat. S64, 10765 310 Stat. 630; 40 Sta 
uw Tis, 103, 1154; 42 Stat. 8 
1s, 711, S00; 44 Stat. 10, 256, T1085 4 
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eybordinate or auxiliary agency and falls easily within 
the accepted definition of an instrumentality of the 


United States.’’ 
The following cases have held that post exchanges are 
Government instrumentalities : 
United States v. Query, 37 F. Supp. 972; affirmed 121 
F. (2d) 6381; cert. Hey 222 US, —: 62 Sup. Ct. 295; 
Falls City Brewing Co. v. Reeves, 40 F. Supp. 30 supra ; 
Henry Woog, Administrator, v. The United States, 48 
Ct. Cl. 80, 88-89 ; 
Thomas B. Dugan v. The United States, 34 Ct. Cl. 408; 
Post Exchange, 31st Infantry v. Grover C, Keeney, 
(Reg. No. 30,920, Aug. 20, 1929, Supreme Court of 
the Philippine Islands). 


Other cases have reached a contrary result: 
Pan American Petroleum Corp. v. State of Alabama, 
67 F. (2d) 990; 
Thirty-first Infantry Post Exchange v. Posadas, 04 
Phil. Rep. 866; 
People v. Standard Oil Co., 218 Cal. 125; 
Keane v. United States, 272 Fed. 9577. 


In the instant case, the California Supreme Court relied 
upon the decision of the Circuit Court of Appeals for the 
Fourth Circuit in the Keane case, last above cited. That 
case, decided in 1921, was not followed by the same court 1 
its recent decision in United States v. Query, 121 F. (2d) 
631, holding that post exchanges are instrumentalities of the 
Federal Government. 

This Court has never ruled on the question. Certiorari 
was denied, however, in United States v. Query, supra 
(November 17, 1941, — U. S. —, 62 Sup. Ct, 295). Cer- 


i 


tiorari was also denied in Thirty-first Infantry Post Ba 
change v. Posadas, supra (283 U.S. $89), where the eourt 


reached a conclusion contrary to that reached in the Query 


We respectfully submit that the federal questions pre- 
sented on this appeal clearly are substantial, ‘They are, 
moreover, questions of exceptional public importance at 
the present tine. ‘The 


the present emet 


tivities of post exchanges under 
mney are rapidly increasing, ‘These ae- 
tivities raise questions of liabi 
statutes of the v 


ty under the many excise tax 
ous States. While the amount involved 
in this ease is nominal, the decision herein will be controlling 


in the disposition of other pending eases involving many 
thow 


wnids of dollars. The question whether post exchanges 
are instrmmentalities of the United States is also of unusual 
importance at the present time because of its hearing upon 
recent legislation of Congress relating to state sales, use 
and income taxes. The Act of October 9, 1940, the so-called 
Buek Act (54 Stats. 1059, 4 U.S.C, 15),'* specifically ex- 
empts from its provisions the transactions of ‘the United 
States or any instrumentalitis thereof." The question 
Goyernment instrumentalities 
nined before the problems asso- 
eset at rest, The need of a 
zeal by the fet that 


whether post exchanges @ 
fore, be deter 


must, the 
ciated with this Act ean I 
decision is strikingly empl 


clarityin 


18This Aet provides that no person shall he relieved of Hiabili 
any State <ales or use tax on the ground that the sale 
eth respect to which the tax is levied occurred within an area 
“hich the, Federal Gayernuent has exelusive jurisdiction (like 
Trosidio uf San Francisco involved in Standard Oit Co. v. California 
1S. 248), and that no person shall be relieved of tiability from state 
neue tax by reason of his residing within or veeciving income from 
tran Tenis on services performed within steh area, ‘The Act 
cpweitially exeupts the Cransictions of the United States and any in 
trumentality thereot. 


payment 
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; Se, re me Pee ee ras itself ortaim 
Congress, In passing this legislation, was itself uncert 


as to the character of post exchanges.” | 
With the law in its present unsettled condition, contu- 

sion and uncertainty exist with respect to the obligations 

of taxpayers and of state taxing officials under numerous 


taxing acts of the State of California and of other states. 


B. The Supreme Court of California, in Holding That Sec- 
tion 10 of the Califorma Motor Vehicle Fuel License 
Tax Act Does Not Exempt Sales of Gasoline to United 
States Army Post Eachanges, Based Its Decision 
Upon an Erroneous Ruling as to Federal Law. This 
Court Has Power to and Should Correct This Errone- 
ous Decision of an Important Federal Question. 


The question whether section 10 of the California Act 
by its terms exempts taxes on sales to Army Post lHx- 
changes is, in the ultimate, a question of state law. The 
California Supreme Court in this case, however, based its 
ruling as to the meaning of the statute ENTIRELY upon its 


19 The committee reports indicate that Congress did not wish to charac- 
terize post exchanges as Government instrumentalities or otherwise without 
a decision of this court. We quote from “Application of State Sales, 
Use, and Income Taxes to Transactions in Federal Areas” (Senate Re- 
port dated May 16, 1940, to accompany H. R. 6687, pp. 3-4) : 

«# * * taneible personal property purchased from a commis- 
sary or ship’s store by an Army or Naval officer or other person so 
permitted to make purchases from such commissary or ship's store, 
is exempt from the State sales or use tax since the commissary or 
ship’s store is an instrumentality of the United States and the pur- 
chaser is an authorized purchaser. If voluntary unincorporated 
organizations of Army and Navy personnel, such as post exchanges, 
are held by the courts to be instrumentalities of the United States, 
the same rule will apply to similar purchases from such organiza- 
tions; but if they are held not to be such instrumentalities, property 
so purchased from them will be subject to the State sales or use 
tax in the same manner and to the same extent as 1f such purchase 
was made outside a Federal area. It may also be noted at this 
point that if a post exchange is not such an instrumentality, it will 
also be subject to the State income taxes by virtue of seetion 2 of 
the committee amendment.” 
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decision of the federal question whether post 
ave Goverment instramentalities, That is to say, in so 
far as its decision involved the construction of the statute, 
the court held that seetion 10 exempts sales to ‘instru- 
mentalities of the United States,” and then, having so con- 
strned the statute, turned its ruling entirely 
ion of the question whether post exeha 


hanges: 


upon its de- 
re Federal 
instromentilities UNDER TIE APPLICABLE PROVISIONS OF HIG 
termination of this question depended 
upon the construction and application of federal statute 
the Army Rewulations issued thereander, * and the dec 
sions of the fede these statutes and 
rownlitions, Among other things, the court said (Appen- 
dix By pp. ts 


nees 2 


rar Law. Its d 


al courts construiy 


“We do not find that the Supreme Court of the 
United States has ever direetly passed upon the Tegal 
status of military post exchanges, yet the question has 
been before it on three different occasions : 


It seems to us after a study of the authorities upon 
the question before us, that the gr weight of an- 
thority is in favor of the ruling of the trial court, 
holding that an army post exchange is not an instra- 
mentality or departnent of the fede government, 
bat, on the other hand, tis an organization la y en- 
waved in business of a private ure and that sales 
to it should not be beyond the veach of the taxing power 
of the state wherein it is located.” * 


It is thus clear that the Supreme Court of California, 
asit hold inapplicable the exemption provided in 
dra law toa solu- 
(Breiseh v. Central R.R. of 


in so fi 


ne 


section 10, was apply 


tion of a state's problems 


16 Stat, SUM, 1S Stats IZ, supeay pS 


1 Supra pp.T to 9 
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Wu 02 WU Bae 491), and that its decision depends ‘‘al- 
together on a misconception of federal law’? (Id., p. 491). 
It is settled that in these circumstances this Court has 

power to review and to decide the federal question upon 
which the decision of the tate court was based, and there- 
after to remand the case for such further action as may 
be deemed appropriate by the state court. 

Breisch v. Central R. R. of N. J., supra; 

State Tax Comm’n v. Van Cott, 306 U.S. 511; 

Minnesota v. National Tea Co., 309 U.S. dol; 

Tipton v. Atchison ty. Co., 298 U.S. 141, 151-150; 

Red Cross Line v. Atlantic Fruit Co., 964 U.S. 109, 120. 


Conclusion. 


We respectfully submit that the federal questions 1- 
volved are substantial and are of exceptional public im- 
portance; that this Court has jurisdiction of the appeal. 


Dated: March 238, 1942. 
Respectfully submitted, 


Feuix T. SMITH, 

Francis R. KirkHam, 

S1cvaLp NIELSON, 

Frank J. Kocxritrz, JR., 
Counsel for Appellant. 
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EXHIBIT A. 
IN THE SUPERIOR COURT OF THE STATE OF 


CALIFORNIA, IN AND FOR THE COUNTY OF 
SACRAMENTO, 


No. 63124—Dept. 3 


Staypanp Om Compaxy or Caute 1A, & Corporation, 


Plaintiff, 


vs. 


Cronus G, Jorussos, as Treasurer of the State of Cali- 
fornia, Defendant. 


Conclusions of Law. 


ularly for trial on the Sth day of 
intiff’ heing represente 
tro, and defendant | 
ven, Attorney General of the 
4 and HH, Linney and Adrian A 
neral; and all of the fa 


May, 1941, befor 
Pillsbury 
represented by 
State of Califor 
Krazen, deputies attorne 
havinw heen admitted and the evidence being closed, and the 
Ivised in the premises and having 
now makes its conclusions of la 
by the pleadings of the p 
the Court makes the following its 


lies here 
Conclusions of Law. 
I 


That Post excl SU uni edd under the provisions of 


-69C3, as wall as 


amendments to said 
of the United States Government. 


te 


+ organized under the provisions of 


That Post Mxehang 
and No, 210-65C3, as well as 


Army Regulati 


16 
amendments to said regulations, are not agencies of the 
United States Government. 


is 


That a sale of motor vehicle fuel to a Post Exchange is 
not a sale to the Government of the United States or any 
department thereof for official use of said government 
within the meaning of section 10 of the Motor Vehicle 
Fuel License Tax Act. 

ry. 


That plaintiff is not entitled to judgment in the sum of 
£526.08, nor in any other amount, and defendant is entitled 
to judgment for his costs of court herein incurred. 


Matcotm C. GLENN, 


Judge of the Superior Court. 


EXHIBIT B. 


Endorsed: Filed Nov. 29, 1941. B. Grant Taylor, Clerk, 
by W., 8S. F. Deputy. 


IN THE SUPREME COURT OF THE STATE OF 
CALIFORNIA. 


In BANK. 
Sac. No. 3493. 


SranparD Om CoMPaANY OF CALIFORNIA, a Corporation, 
Plaintiff and Appellant, 


Us. 
Crartes G. Jounson, as Treasurer of the State of Califor- 


nia, Defendant and Respondent. 


During the month of March of the present year the 
Standard Oil Company of California, plaintiff hereim, sold 
several thousand gallons of gasoline to the United States 
Army Post Exchanges located on recently acquired govern- 


ve 


rvations, not under the exclusive 

eral government, at Camp MeQuaid 
California, Campo, Californi 
of said post ex 


risdietion of 
sonville, 
-California, None 
iy of the dates on whieh said 
jes were made, located on any United States reservation 
r which the federal government had exclusive jurisdic 
tion to legislate on these sales of gasoline or other m 
chandise. Said post exchang nd 
at all times herein mentioned, and were operated and did 
business under Army Rezulations No. 210-65, of date June 

1 © 3, of date Mareh 
o 140, 

Plaintiff paid a tax on said 
3 AS to the State of 
made under protest and wa 


were 


es mmnounting to the sum 

in. Said payment was 
‘ompanied by a verified wvit- 
ton demand for the repayment to plaintiff of said sum on 
the eronnd that said tax was illegal for the reasons stated 
in said protest and demand. ‘The reasons so stated were 
that said gasoline was sold to the United States Government 
or adepartinent thereof for official use and was therefore 
npt from the tax under section 10 of the Motor Vehicle 
| Liconse Tax Act; and furthermore, that the State of 


California is without vight or authority to impose a tax 
on gasoline sold to post exchanges they are instru- 
ments and axeneies of the federal overnment. The officials 
of the s sod to aequiesee in the demand of plaintiff, 
and no part of said sam o 8 has been repaid to plain- 


Thereupon plaintiff instituted this action against the 
ndant, the ‘Treasurer of the State of California, to 
ver said amount, A trial was had and judgment was 
rendered in favor of the defendant, and plaintiff has ap- 
1 therefrom, 

There is no dispute as to the facts, ‘The controversy be- 
tween the parties hereto involves simply questions of law, 
and they may be briefly stated as follows: Has the State 
of California the right and power to impose such tax on 
rsoline to the United States Army Post Exehang 
and if the state has the right to impose such a tax, have 
Jos to army post exchanges been exempted from the pay- 
ment thereat by section 10 of the Motor Vehicle Fuel Li- 
se Tax Act! 
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This action in many of its essential features is ike the 
case of People v. Standard Oil Company ot California, 218 
Palit eat at (ay e. That case arose out of sales ot 
easoline by the Standard Oil Company to United States 
post exchanges located within the Presidio military reser- 
vation at San Francisco. The Standard Oil Company 1n 
that case refused to pay the tax, and the action was brought 
to compel its payment. The tax in that ease and the tax 
in the present case were levied and imposed under prac- 
tically the same statute of this state. Our attention has not 
been called to any material change in the legal status of 
military post exchanges since the rendition of the decision 
‘1 that case. So what was said by this court in that case 
upon the questions ‘nvolved in the present action would be 
most persuasive of the decision of those questions. 

In that case it was contended by the Standard Oil Com- 
pany that sales made to military post exchanges were ex- 
empt from the state tax by virtue of the provisions of sec- 
tion 10 of the state statute hereinbefore referred to. In 
reply to the contention that ‘‘a sale to the army post ex- 
change is a sale to a department of the government of the 
United States for official use of said eovernment,’’ our 
former opinion held at page 126: ‘“‘Manifestly these sales 
are neither to a ‘department’ of the government nor for 
official use. The gasoline was sold to the exchange for re- 
sale to certain classes of persons for their private con- 
sumption. We have no hesitation in concluding that the 
legislative intent was to include the sales in question in 
computing the tax. But these observations do not deter- 
mine the cause.’’ 

The decision then passes to a consideration of the nature 
of army post exchanges and of the power of the state to 
tax sales made to such exchanges, and upon that question 
concludes at page 128: ‘‘From these and other observa- 
tions that might be made, touching the nature of the organi- 
zation of an army post exchange, we are of the opinion 
that it is an organization largely engaged in business of a 
private nature and that sales to it should not be beyond 
the reach of the taxing power of the state wherein it Is 


located and that it is not one of those agencies through 


i) 


ich the federal government directly es 
utional or sovereizn power.” 

We further held in that opinion that the tax on such sales 
was collectible even though the sales were made within the 
ail limits of the Presidi 


cises its con- 


An appeal 
States, and 
ed on the ground that 
» jurisdiction of the state 
{only to the control of the 
ye. California, 
Ed. 775.) No reference 
vd States Supreme Cou 
ided in our opinion exeept the one 
ion over the place where the 


the judgment of this court was reve 
the 
and * 
United St 
291 U.S. » 78 
was mad ie ho option oth U 
to any question de 


that acailliars post exchetn: 
or department of the federa 
line to it were subj 
fected hy the de 
United Sts and must stand 
this court upon those two que: 
questions involved in this appeal. 

The conclusion at which we arrived in the Standard Oil 
\ horeinhofore set forth and which was not 
considered or passed upon by the Supreme Court of the 
United States, finds support in the decisions of the federal 
courts and in those of the United States Court of Claims, 
although the cases considering that question are not with- 
‘ont cont! 

For ay 
pondent, the appellant cite 
Dugan re. United States, 
. United State: 
change, dst Infantry e, Keene 
Ausust 20, 1929, Supreme Court of the Philippine Islands; 
‘hited States e. Query, 21 Fed, Supp. 784; United States 
r. Query, 87 Ped. Supp. 972: and United States v. Cordy, 
38 Ped. (2d) 101 

Tt may be cones 
port the contention of appel 


mwas not an instrumer 
vernment, and that sale 

atutes of this state, was 
ne Court of the 
test expression of 
Which are the only 


ersal of the judgment herein in favor of the 
nd relies upon the follow- 
4 Ct. C Woog, 


lod that the Dugan and Woog eases sup- 
nut, and the same aay be said 
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respecting the Keeney case from the Supreme Court of 
the Philippine Islands, although the Jastanentioned case 
may have been overruled by the case of Thirty-First In- 
fantry Post Exchange v. Posadas, 54 Phil. Rep. 866, here- 
inafter referred to. The cases of United States v. Query, 
91 Fed. Supp. 784, and United States v. Cordy, supra, are 
readily distinguishable from our present case. While the 
earlier Query case was decided by a court composed ot 
three judges and the questions involved therein were 
thoroughly and earefully considered, it involved the rght 
of the State of South Carolina to tax a Civilian Conserva- 
tion Corps camp exchange. Such a camp had its existence 
by virtue of congressional legislation and federal funds 
were used to pay the expense in connection with its conduct, 
operation and maintenance. As shown by our decision 10 
the Standard Oil Company case, supra, an army post ex- 
change ‘‘is not instituted by the aid of funds from the 
United States nor are its avails paid into the treasury. 
* * * Neither the government nor the officers of the post 
wherein the exchange is located are liable for its debts.”’ 
[218 Cal. 128.] The case of United States v. Cordy, supra, 
‘nvolved the right of the State of Maryland to levy a tax 
upon the sale of gasoline to a “Y?? military post exchange 
on a military reservation over which the State of Mary- 
land had ceded exclusive jurisdiction to the United States 
Government. That case involved the precise point decided 
by the United States Supreme Court in Standard Oil Com- 
pany v. California, supra. The later Query case, 37 Hed. 
Supp. 972, was also a decision by a court of three judges and 
unquestionably supports the position of appellant. It was 
decided in March of this year. It contains an exhaustive re- 
view of the authorities bearing upon the legal status of army 
post exchanges and holds that they are federal imstru- 
mentalities and immune from state taxation. 

As against these authorities in favor of the appellant, 
the respondent relies upon two decisions of the circuit 
court of appeal and one from the Supreme Court of the 
Philippine Islands. In the first of these cases, Keane v. 
United States 272 Fed. 577, Keane was charged with con- 
spiracy to defraud the United States by padding invoices 
for meat sold by him to an army post exchange. He ap- 
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pealed from a judgment of conviction and the cirenit court 
of appeal reversed the judgment, holding at page 588: 
“Clearly the post exehange deseribed in the indictment in 
this case is not such a lawful department of Government, 
Therefore this post exchange is not such an institution as 
that a fraud upon the United States can rise or be involved 
in any transaction concerning it, * * 777 While this 
decision was by a divided court, it is not shown that any 
appeal was taken therefrom. Apparently the government 
was satisfied with the conclusion reached therein, 

Pan-American Petroleum Corporation ¢. State of Ala- 
bama, 67 Fed, (2d) 590, n decision of the cirenit court of 
appeal and the second ease relied upon by respondent, in- 
volved the rizht of the Stute of Alabama to impose a tax 
upon gasoline sold to a military post exchange, After 
pointing out that the tax was not on the sale, but upon the 
withdrawal of the vasoline from storage, the court stated at 
page 596; Furthermore, a post exchange is, of course, 
not the government; nor is it a department ov instra- 
mentality thereof. On the contrary, a post exchange is a 
voluntary, unincorporated, eo-operative association of 
army organizations in which all share as partners in the 
profits and losses. ‘The government has no share in the 
profits, and is not hound by the losses, We are therefore 
of opinion that sales made by appellant to the post 
changes * * are not exempt from the state ‘ise 
taxes, People e. Standard Oil Co, (Cal. Sup.), 22 2, (2d) 
2.77 A potition for a writ of certiorari to review this deei- 
sion was denied, [291 U.S. 670.) 

‘The third ease relied upon by respondentsin support of 
the judwment is the case of Thirty-First Infantry Post Ex- 
chi Posadas, supra. It involved the right to collect 
a tax levied hy the local government upon sales made to 

nny post exchanges and “ship’s stores”. [The latter are 
sinized within the navy in the same manner and for the 
ame purpose as post exchanges are established in the 
army.| ‘The court sustained the tax in the following lan- 
wyawe: “We rule that an Army Post Exchange, although 
an aweney within the United States Army cannot seeure 
oxemption from taxation for merelants who make sales to 
the Post Exchange.” The United States Supreme Court 
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denied a petition to review this decision by certiorarl. [283 
t7.-S, 839.) Thus decision would apparently overrule the 
case of Post Exchange, 21st Infantry v. Keeney, supra, 
decided by the Supreme Court of the Philippine Islands 
and relied upon by the appellant. 

We do not find that the Supreme Court of the United 
States has ever directly passed upon the legal status of 
military post exchanges, yet the question has been before 
it on three different occasions: First, in the Thirty-First 
Infantry Post Exchange v. Posadas, supra, when it de- 
clined to review the judgment of the Supreme Court of the 
Philippine Islands, involving a tax on merchandise sold to 
a post exchange ; Second, in our own Case of Standard Oil 
Company v. California, supra, where it held the tax void 
because the same was made within territory over which this 
state had ceded full legislative authority to the United 
States, but declined to pass upon the legal status of an army 
post exchange, that is, whether it is or is nota department 
or instrumentality of the federal covernment; and Third, in 
the case of Pan-American Petroleum Corporation v. State 
of Alabama, supra, wherein the cireuit court of appeal 
sustained a tax levied by the state upon sales of gasoline 
made to a post exchange. 

In a very recent decision of the Board of Tax Appeals 
for the District of Columbia, in a proceeding entitled ‘‘ Post 
Exchange, The Army War College v. District of Colum- 
bia,’’ decided July 24, 1941, a tax assessed by the Assessor 
of the District of Columbia upon two automobiles belong- 
ing to said post exchange was sustained. After an ex- 
tensive review of all the authorities cited above and many 
others, the board of tax appeals arrived at the following 
conclusion: ‘‘After giving consideration to the decisions, 
upon which the petitioner and respondent rely, and a study 
of the Army Regulations pertaining to post exchanges, the 
Board is of the opinion that the petitioner 1s not an agency, 
instrumentality or department of the United States, but is a 
voluntary cooperative association of army organizations 
in which all share as partners in the profits and losses, and 
in which the United States has neither a share in the profits, 
nor liability for the losses. The Board realizes that there 
are authorities opposed to this ruling, but believes that the 


reasoning of the de 
clusion is more pe 
the tax here invol 


isions whieh support the Board's con- 
‘sua That being so, it follows that 
nl was not erroneously colleeted by the 


District from the petitioner, * "7 

It seems to ns after a study of the authorit 
question before ns, that the 
favor of the ruling of the t 
post ex 
the fed 


s upon the 
it weight of authority is in 
court, holding that an army 
hanwe is not an instrumentality or department of 
J government, but, on the other hand, “is an or- 
ion largely engaged in business of a private nature 
siiles to it should not be beyond the reach of the 
»wer of the state wherein it is located,” [People r. 
rd Oil Company of California, supra, at p. 128.1 
© the rendition of the opinion in the case of Stand- 
ard Oil Company r. California, sapra, holding a sale to a 
post exchange within a territory over which the state has 
ceded to the federal government full legislative authority, 
is immune from a state tax, Congress has enacted a statute 


which removes the immunity from taxes on sales made 
within a federal area, [54 U. Statutes p. 1059, 4 U. 8. 
C. A. sec, 18 (a)-] This change in the federal law, how- 


would not in any manner affect the decision in this 
sit is expressly alleged that none of the army 
to whieh the plain sold gasoline and on 
it paid a tax, is located on United States mili 
tious, over rh the federal government has 
iction to legislate. 
For the reasons bi 


ry rese! 
elusive 


rein stated the judgment is affirmed. 
Corrs, J. 
We conenr: 


Tconenr in the judy 


Hovsen, 


SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 1941 


No. 1125 


STANDARD OIL COMPANY OF CALIFORNIA, 


a Conronation, 


a Appellant, 


CHARLES G. JOHNSON, State Trrasonen ov ran Srare 
or CaLivonsta, 
Appellee, 


APPELLEE'S STATEMENT URGING THAT THE 
COURT TAKE JURISDICTION. 


Appellee has read appellant's statement of jurisdiction 
for appeal of the above-entitled cause to the Supreme 
Court of the United States and desires to join in such state- 
ent, Although appellee believes that the decision of the 
me Court of the State of California is correet, ap- 
» believes that the dee 1 a substantial 
Federal question proper for review by the Supreme Court 
of the United 
‘The particnlar problem of the status of post exchanges 
is now causil u1 difficulty in the administration of 
ate of California and appellee 
true in other states. Although the! 


ion concer 


tates. 


various statutes of the 


believes the same i 

has alway 

matter, the great expansion in number and size of post 
lm 


heen considerable confu 
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exchanges has resulted in near chaos in the administration 
of statutes, such as, sales, use and easoline taxes and 
motor vehicle regulation. Subsequent to the decision of 
the Supreme Court of the State of California, the Attorney 
General of California has endeavored to obtain the coopera- 
tion of the post exchanges located in California in the ad- 
ministration of the statutes of this State on the basis of that 
decision. The officers attached to the Judge Advocate Gen- 
eral’s staff stationed in this State have informed the Attor- 
ney General that they do not regard the decision of the 
Supreme Court of the State of California as controlling 
and post exchanges have therefore refused to follow said 
decision in its application to the various statutes. Unless 
the Supreme Court of the United States makes a determina- 
tion whether post exchanges are instrumentalities of the 
Federal Government this difficult situation will continue and 
inevitably numerous suits will continue to be instituted 
throughout the various States directed toward an effort 
to obtain such a determination. Appellee, for the reasons 
stated above, urges that the Supreme Court of the United 
States take jurisdiction of this question. 

Dated: March 21, 1942. 


Respectfully submitted, 


Bart WARREN, 
Attorney General, State of Califorma; 
H. H. Linney, 
Assistant Attorney General; 
Aprian A. KRAGEN, 
Deputy Attorney General, 
Attorneys for Appellee, 
600 State Building, 
San Francisco, Califorma. 
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Iu the Suprene Court 


OF THE 


United States 


Ocroper Tera, 1941 


No. Lb 


Srawparp On. Company or CaLtrornia, 
Appellant, 
vs. 


Cuantes G. Jouxsox, as Treasurer of the 
State of Ci 


fornia, 


Appellee, 


‘Appeal from the Supreme Court of the State of California, 


BRIEF FOR APPELLANT. 


OPINIONS BELOW. 

‘The opinion of the Supreme Court of the State of Cali- 
fornia (R. 76) is reported at 19 Advance California Re- 
ports 125; LI) 1’, (2d) 
court; its conely 
v4 


No opinion was rendered by 


the trial 
at R 


ns of law and judgment are 


JURISDICTION. 


The judgment of the Supreme Court of 


‘alifornia b 


payors pe ae 


2 


day (Supplemental Certificate of the Clerk of the Supreme 
Court of California, R. 90). The appeal was allowed 
March 23, 1942 (Kh. 85-86). This Court has jurisdiction 
under section 237(a) of the Judicial Code, as amended by 
the Act of February 13, 1920, and the Act of January 351, 
1928 (28 U.S.C. 344(a), 861a). 


The order postponing the question of the jurisdiction 
of this Court to the hearing on the merits (R. 89) ind1- 
cates that when the jurisdictional statement was con- 
sidered, the Court might have doubted the timeliness of 
the appeal. This doubt, if it existed, probably arose from 
the form of the Clerk’s certificate appearing at R. 76. This 
certificate recites that 

‘“the foregoing is a true copy of an original judgment 
entered’ in the above entitled cause on the 29th day 
of November, 1941, * * *.”’ 


This certificate is in traditional form but is misleading 

when read with section 8(a) of the Act of February 15, 
1925, which provides: 

“That no * * * appeal * * * shall be allowed 

* * * unless application therefor be duly made within 

three months after the entry of such Judgment or 


oe 


decree, 


Under California law and practice the certificate should 
read, 
‘“the foregoing is a true copy of an original judg- 
ment pronounced [not ‘Sontered’’| in the above en- 
titled cause on the 29th day of November, 1941.” 


To clarify the record, appellant obtained a certificate 


from the Clerk of the Supreme Court of California (R. 


lItalies throughout this brief are ours. 


oo 


90). This points out that the judgment was “pronounced”? 
on November 


, 1941, but did not become final and was 
not ‘‘entered’’ until December 30, 1941. Under these eir- 
cumstances the appeal is timely (Puget Sound Co. v. King 


County, 264 U.S. 22). 


The California law and practice which produced the 
abov 


unbiguity in the record and which required the 
filing of the supplemental certificate is as follows: 

The judgment in this case was pronounced by the 
Supreme Court of Cal ‘ornia in bank. Rule XXX, sec- 
tion 1, of the Rules of the Supreme Court of California 
provide 


“Unless otherwise specially ordered, or a rehearing 
be granted, judgments of the Supreme Court in bank 
become final at the end of the thirtieth day after the 
date of pronouncement,’” 


Under this rule a judgment of the court in bank is 
merely “pronounced”? on the day the decision is rendered 
and the opinion filed. During the following thirty-day 
period the judgment is tentative and may be modified by 
the court on its own motion or on the motion of the par- 
Q 

becomes fin 
court is for the first time prepared and entered in the 


‘At the expiration of thirty days the judgment 
‘Thereupon, the formal judgment of the 


judgment hook of the court (Supplemental Certifieate, R, 
90). 


iw rule was promulgated by the Judicial Gouneil of Cali- 
cctablished. by the Constitution of that State (Art, VI, 
"the rules of the Judicial Council have “the force of 
sitive law’? (HZetbush v, Helbush, 209 Cal. 758, 763; Tsenbery 
iperior Court of L. A. Co., 39 Cul. App. (2d) 106, 108-109). 
Rule XXX. see. 1, Rules of the Supreme Court of California; 
tate of Ross, 189 Cal, 317, 318, 
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The opinion of the Supreme Court of California herein 
was filed on November 29 (KR. 76) and the last paragraph 
reads (R. 83): 

‘‘Por the reasons herein stated the judgment is 


affirmed. ’’ 


Under the law of California this constituted the ‘‘pro- 
nouncement’’ of the judgment. On December 30, 1941, the 
judgment so pronounced became final (Rule XXX, supra) 
and was prepared and ‘‘entered”’ (Supplemental Certifi- 
cate, R. 90). The appeal herein, allowed on March 25, 
1942 (R. 85-86), was applied for ‘within three months 
after the entry of such judgment or decree’’ (sec. 8(a), 
Act of February 18, 1925). 


If doubt remained it would be dispelled by section 237 
(a) and (b) of the Judicial Code, providing that this 
Court may review, either on appeal or certiorari, “‘a final 
judgment or decree’’ of a state court. Since judgments 
of the Supreme Court of California do not become final 
until thirty days after their pronouncement, an appeal 
or application for certiorari during this thirty-day period 
would be premature. When section 8(a) of the Act ot 
February 13, 1925, is read, as it must be, with section 
937 (a) and (b) of the Judicial Code, it is clear that 
section 8(a) means that no appeal or writ of certiorari 
shall be allowed or entertained unless application there- 
for be made within three months of the entry of the fmal 
judgment or decree, that is, the reviewable judgment or 
decree. 


STATUTE INVOLVED, 

The relevant provisions of the California Motor Vehicle 
Fuel License Tax Act (Cal, Stats, 1923, pp. 572, 573, 574, 
as amended by Cal. Stats. 1 p. 660; Cal, Stats, 19: 
p. 1309; Cal. Stats. 1931, p. 113; Cal. Stats. 1933, pp. 1636, 
1637, 1638, 1639; Cal. Stats. 1935, pp. 1646, 1696, and Cal. 
Stats. 1937, p. 2219) are set out in Appendix A. 


STATEMENT OF THE CASE. 

In Mareh, 141, appellant sold gasoline to the 250 Coast 
Artillery Post Exchange, Camp MeQuaide, Watsonville, 
California, to the Hleventh Cavalry Post Exchange, 
Campo, California, and to the United States Army Post 


Exchange, Seeley, California (R. 2, 72). No one of these 
Post Exchange 


located on a Government reservation 
over which the Federa 


tion (R. 2, 72). 


| Government has exclusive jurisdie- 


These Post Exchanges were organized and operated 
under Army Regulations 210-65 (issued June 29, 1929), as 
amended (R. 4, 7-71, 

‘The State of California collected the tax in suit under 
the California Motor Vehicle Fuel License Tax Act (Ap- 
pendix A, infra), Appellant paid the tax under protest 


and brought this suit to recover the tax in the Superior 


Court, which is the California court of general jurisdic- 


tion in first 


The complaint all | (1) that the sales of gasoline to 


anges were exempt under section 10 


the Army Post Exe 


of the Act, providing that the tax shall not apply, 


6 


“<* * * to any motor vehicle fuel sold to the govern- 
ment of the United States or any department thereot 
for official use of said government, * * ie 


and (2) that if the Act -s construed and applied to impose 
a tax upon such sales it is unconstitutional as imposing 
a burden on ‘nstrumentalities or agencies of the United 
States and subjecting them to regulation beyond the power 
of the State (R. 4-9). 

The State filed an answer admitting the facts alleged 
in the complaint (R. 72). The case was tried upon the 
pleadings. The trial court gave judgment for the State 
holding that Post Exchanges are not instrumentalities 
of the United States and therefore not within the exemp- 
tion of section 10 of the Act. The court also necessarily 
held that the Act, so construed and applied, was not in 
violation of the Constitution of the United States (R. 73, 
74). 

Upon appeal the Supreme Court of California affirmed 
the judgment of the Superior Court, basing its decision, 
as did the trial court, upon the ruling that Post Exchanges 


are not instrumentalities of the Federal Government. 


SPECIFICATION OF ERRORS. 

The Supreme Court of California erred: 

1. In upholding the validity of the Motor Vehicle Fuel 
License Tax Act (Appendix A, infra) when applied to 
sales of gasoline made to the 250 Coast Artillery Post 
Exchange, Camp MeQuaide, Watsonville, California, to the 


Eleventh Cavalry Post Exchange, Campo, California, and 
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to the United States Army Post Exchange, Seeley, Cali- 
fornia; 

2. In holding that sales of gasoline to the 250 Coast 
Artillery Post Exchange, Camp MeQuaide, Watsonville, 
California, to the Eleventh Cavalry Post Exchange, 
Campo, California, and to the United States Army Post 


Exchange, Seeley, California, are subject to excise taxes 


imposed by the California Motor Vehiele Fuel License 


‘Tax Act; 
In holding that the 250 Coast Artillery Post Ex- 


change, Camp MeQuaide, Watsonville, California, the 


Eleventh Cavalry Post Exehange, Campo, California, and 
the United States Army Post Exchange, Seeley, Cali- 
fornia, are not instrumentalit 


of the Federal Govern- 
ment but are voluntary, unincorporated, cooperative as- 
sociations of Army organizations largely engaged in busi- 


s of a private nature; 


4. In holding that sales of gasoline to the 250 Coast 
Artillery Post Exchange, Camp MeQuaide, Watsonville, 
‘alifornia, the Eleventh Cavalry Post Exchange, Campo, 


California, and the United States Army Post Exchange, 
Seeley, California, are not sales to the Government of the 
United States or a department thereof for the official 


use of the Government; 


Tn affirming the judgment of the Superior Court of 


the Si 
mento in favor of appellee. 


e of California in and for the County of Saera- 
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SUMMARY OF ARGUMENT. 

(1) This Court has power to review the decision that 
Army Post Exchanges are not instrumentalities of the 
United States. If the Court in this case and the com- 
panion case of Query v. United States, No. 619, October 
Term, 1941, should hold that Army Post Exchanges are 
federal instrumentalities, its appropriate action would be 
to vacate the judgment and remand the case for further 
proceedings by the state court without passing upon the 
validity of the state statute. 

(2) Army Post Exchanges are instrumentalities of the 


United States Government. 


(3) The California Motor Vehicle Fuel License Tax 
Act, if construed to impose a tax on sales to Army Post 


Exchanges, is unconstitutional. 


ARGUMENT. 
1. 


THIS COURT HAS POWER TO REVIEW THE RULING OF THE 
COURT BELOW THAT ARMY POST EXCHANGES ARE NOT 
FEDERAL INSTRUMENTALITIES. IF IT SHOULD HOLD 
THAT POST EXCHANGES ARE FEDERAL INSTRUMENTALI- 
TIES, THE JUDGMENT OF THE COURT BELOW SHOULD BE 
VACATED AND THE CASE REMANDED FOR FURTHER PRO- 
CEEDINGS WITHOUT A DETERMINATION OF THE VA- 
LIDITY OF THE STATE STATUTE. 


The case presents initial questions with respect to the 
scope of review and the action appropriately to be taken 
by this Court. The court below considered two questions 
fe TES 

‘‘Has the State of California the right and power to 
impose such tax on gasoline sold to United States 
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Exchanges; and if the state has the right 
to impose such a tax, have sales to army post ex- 
changes been exempted from the payment thereof 
by section 10 of the Motor Vehicle Fuel License Tax 


The court answered both questions by holding that 
Army Post Exchanges are not instrumentalities of the 
United States. In so doing, it decided a federal question 
subject to review here on either of two grounds: 

(1) In the court below appellant contended, first, that 
Army Post Exchanges are federal instramentalities and 
that sales to the Exchanges, therefore, are exempted from 
the tax by section 10 of the Act (supra, pp. 5-6). Whether 
the state statute should be construed to exempt these 


sales is, in the ultimate, a question of state law. How- 
ever, in deciding this question, the California Supreme 
Court bas 


(1 its ruling as to the application of the state 


tute entirely upon its decision of the related but sep- 


arate federal question whether Post Exchanges are gov- 
ernment instrumentalities. In so far as its decision in- 
volved the construction of the state statute, the court held 
that section 10 exempts sales to “‘instrumentalities of the 
United States 


hen, having so construed the statute, it 
affirmed the judgment upon the ground that Post Ex- 
changes are not federal instrumentalities under federal 
law. Among other things, the court said (R. 81-82, 82- 
83): 
“We do not find that the Supreme Court of the 
United States has ever directly passed upon the 
legal status of military post exchanges, yet the ques 


tion has been before it on three different occasions 


10 


It seems to us alter a study of the authorities upon 
the question before us, that the creat weight of au- 
thority is in favor of the ruling of the trial court, 
holding that an army post exchange is not an instru- 
mentality or department of the federal government, 
but, on the other hand, ‘is an organization largely 
engaged in business of a private nature and that sales 
to it should not be beyond the reach of the taxing 
power of the state wherein it is located.’ ”’ 


The decision of the state court, therefore, does not 
rest ‘‘upon an independent determination of the state law’? 
(State Tax Comm'n v. Van Cott, 306 U.S. 511, 514). It 
held the exemption provided in section 10 to be inap- 
plicable only by applying ‘federal law * * * to a solution 
of a state’s problems”? (Breisch v. Central R.R. of N.d., 
312 U.S. 484, 491). Its decision rests entirely on a de- 
termination of federal law and on a complete misconcep- 
tion of federal law (id., p. 491). Under such circumstances, 
this Court has power to determine the federal question 
upon which the state court based its decision, and there- 
after to remand the case to the state court for further 
proceedings. 

State Tax Comm’n v. Van Cott, 306 U.S. 511; 

Breisch v. Central R. R. of N. J., 312 U.S. 484, 
491; 

Minnesota v. National Tea Co., 309 U.S. 551; 

Tipton v. Atchison Ry. Co., 298 U.S. 141, 151-155; 

Red Cross Line v. Atlantic Fruit Co., 264 U.S. 109, 
120. 


(2) Appellant’s second contention below was that Army 
Post Exchanges are federal instrumentalities and that if 
the state statute were construed to impose a tax in respect 


Art ealoae ¢n Dact Wwahanmac 14 wanla ha mealAn wendaw 


u 


the federal constitution, On this phase of the case, deter- 
mination 6 


whether Army Post Exchanges are federal 
instrumentalities is purely a federal question. 


On either of the foregoing grounds, this Court has 
power to determine whether Army Post Exchanges are 
federal instrumentaliti 


In view of the decision below, 


however, we submit that if this Court should determine 


that they are federal instrumentalities, it should not exer- 
cis 


its power to hold the California statute unconstitu- 
tional, but would more appropriately vacate the judgment 
and remand the case to the Supreme Court of California 
for further procoodings. It is a settled rule of this Court 


not to pass unnecessarily on the constitutionality of a 
statute. See the anthorities reviewed in the concurring 
opinion of Mr, Justice Brandeis in Ashwander v. Ten- 
. 288, B41, 346, et seq.) 
Upon remand the court helow will have an opportunity, 
in the light of the ruling of this Court that Post Ex: 


changes are 


nessee Valley Authority, 207 U. 


instrumentalitis to determine 


whether the s atute nevertheless imposes the tas. 


If in these circumstances it holds that the statute does not 


impose the tax, all necessity for determi 


i the validity 


of the statute will be eliminated. 


A further fact make 
this Court, after deciding the Post Exchang 


it partienlarly appropriate that 


question, 


should remand the ease for further proceedings. On 
April 14 this Conrt i 
Fourth Cirenit in Query r. United States, No, 619, Octo: 
ber Term, 1941. That ense a 


whether | 


ed a writ of certiorari to the 


0 involv 


the question 


st Exe vs ure federal instrumentalities, 


and it is set for argument immediately preceding the argu- 


ecw at har. If this Court should decide in the 
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ost Exchanges are federal instrumen- 


Juery case that P ea 
: he Supreme Court of Cali- 


talities, it should not deny t | 
fornia an opportunity to reexamine its decision ‘‘in the 
light of the situation which has now developed”’ (Patter- 
son v. Alabama, 294 U.S. 600, 607). Instead, it should 
exercise its ‘‘power not only to eorrect. error in the judg- 
ment under review but to make such disposition of the 
case as justice requires. And in determining what justice 
does require the Court is bound to consider a change, 
either in fact or in law, which has supervened since the 
judgment was entered.”’ 

Patterson v. Alabama, 294 U.S. 600, 607; 

State Tax Comm’n v. Van Cott, 306 U.S. 511, 915, 


O16. 


I. 


UNITED STATES ARMY POST EXCHANGES ARE INSTRU- 
MENTALITIES OF THE FEDERAL GOVERNMENT. 


United States Army Post Exchanges are organized, 
owned and operated in accordance with Army Regulations 
issued by the Secretary of War with the sanction of the 
President of the United States as Commander in Chief 
(R. 4, 72, 7-71).4 These regulations are promulgated pur- 


4°“Mhe secretary of war is the regular constitutional organ of 
the president, for the administration of the military establish- 
ment of the nation; and rules and orders publicly promul- 
gated through him must be received as the acts of the 
executive, and as such, be binding upon all within the sphere 
of his legal and constitutional authority’’ (United States v. 
Eliason, 16 Pet. 291, 302). 


See, also, the Act of August 7, 
ment of War, ec. 7, 1 Stat. 49. 


1789, establishing the Depart- 
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stunt to statutory authority, 
law. 


They have the foree of 


A brief history of the Post Exchange and predecessor 
institutions appears in a recent opinion of the Judge 
Advocate General, holding that Post Exchanges are fed- 
eral instrumentali 


< und not subject to personal property 


taxes and registration fees of the District of Columbia 
(JAG 012.312, War Department, J.A.G.0,,—Feb. 17, 1937). 
The Judge Advocate General said: 


“The post exchange institution, then sometimes 
alled ‘canteen’, existence of which was recognized 
by Congress as early as June 16, 1890 (26 Stat. 154), 
supplanted the ‘post trader’ institution, which had 
heen authorized by the act of July 24, 1876 (19 Stat. 
100) as a substitute for the institution of ‘Army 
"Act of July 15, 1870, ©. 204, see, 20, 16 Stat. 319: 
“That the Seeretary of War shall prepare a system of gener 
regulations for the administration of the affairs of the army, 
whieh, when approved by Congress, shall be in force and 
dheyed until altered or revoked by the same authority; and 
suid regulations shall be reported to Congress at its next 
session: Provided, That id regulations shall not be in- 
consistent with the laws of the United States."* 


Act of March 1, 1875, e. 115, 18 Stat, 387: 

“That so much of section twenty of the act approved July 
fifteenth, eighteen hundred and seventy, entitled “An act 
making appropriations for the support of the Army for the 
‘your ending dune thirtieth, eighteen hundred and seventy-one, 
ind for othor purposes,’ ‘as requires the system of general 
Yeaulutions for the Army therein authorized to he reported to 
Conuress at its next. session, and approved by that body, be, 
and the same is hereby, repealed; and the President is hereby 
authorized, under said section, to make and publish regula- 
tions for the government of the Army in accordance with 
existing laws.” 


ace: United States v. Query, 37 F.Supp. 972, 975 (aff'd 121 
F. (2d) 631; ecrt. den, 62 Sup. Ct, 295); Henry Woog, Adminis- 
trator, v. The United States, 48 Ct. 88,895 Thomas B. 
Dugan v. The United States, 34 Ct. ; United States v. 
Morehead, 243 U8. G07; Smith v, Whitney, 116 U. 8. 167, 181; 
Kurlz v. Moffitt, 115 U 
ee en eek eo wee. 
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sutler’, abolished and its functions transferred to the 
Subsistence Department of the Army by section 20 
of the act approved July 28, 1866 (14 Stat. 332, 336). 
The ancient institution of ‘sutler’ was inherited from 
the Continental Army, ‘to the articles, rules and 
regulations’ of which it was made amenable by act 
of June 30, 1775 (2nd Continental Congress, Journal 
of Congress, vol. 1, pp. 90, 93). And by act of Sep- 
tember 20, 1776, the Continental Congress prescribed 
regulations for sutlers and that supervision of 
‘suttling’ was a military duty of station commanders 
(Journal of Congress, vol. 1, pp. 482, 485) (16 Op. 
Atty. Gen. 658; Kenny v. U.S., 62 Ct. Cl. 328, 335). 


Said statutory authorization for appointment of 
‘post traders’ was terminated by the act approved 
January 28, 1893 (27 Stat. 426), prior to which the 
post exchange institution had been established in the 
Army—and authorized by Congress to use public 
buildings and public transportation when available, 
by the act of July 16, 1892 (27 Stat. 178). 


* * * ¥* ¥* * 


Thus, it is apparent, that the Congress terminated 
the institution of ‘post trader’ which it had inaug- 
urated to meet certain needs of the Army, in the light 
of the knowledge that the institution of the Army 
post exchange had been established upon the executive 
authority of the President as constitutional Com- 
mander-in-Chief of the Army and was meeting those 
needs in a better manner, and to the greater good 
of the Army, and with more advantage to the Ied- 
eral Government than had been done under the post 
trader institution, which it accordingly abolished, and 
in lieu of which reliance has thenceforward been had 
upon the post exchange.’’ 


Post Kxchanges are intended to aid the comfort and 


morale of enlisted men. Sopecifieally, the Army Regula- 
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“(1) To supply troops, at the lowest possible 
prices, with articles of ordinary use, wear, and con- 
sumption not supplied by the Government. 


(2) ‘Po afford to troops means of rational reerea- 
tion and amusement. 

(3) Through exchange profits to provide, when 
necessary, the means for improving the company 
messes.’ 


‘Phe regulations preseribe in every detail for the forma- 
tion, ownership and operation of Post Exchanges (R. 7-71). 


Sales by Post Exchanges may be made only to 
“(1) Such personnel and organizations as are 
now or may be hereafter authorized by law and regu- 
lation to purchase subsistence stores or other quar- 
termaster supplies * * *. 


(2) Civilians emple 
posts’ (R. 63). 


ed or serving at military 


Post Exchanges are conducted by officers regularly as- 
siymed to such duty by Army orders (BR, 14-20, 57-58, 63, 
63); they are supervised by Post Exchange Couneils, like- 


wise composed of Army officers assigned to such duty 
(R. 15-17 


mande 


; they are under the control of the post com- 
(R. 8, 14). No officer can share in or benefit 


from Post Ex 


ange profits, or receive any bounty or 
7-68). Officers 


= are rendering regular military 


aity ut its expense (R. 11-1, 5: 


nducting Post Exchang 


‘They receive their army pay and no additional 
compensation (R. 17). 


None of the capital of the Post Exchange is individu. 


ally owned. none of its profits go to any individual for 


nal use. The members of the Exehange are ‘com- 
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panies, troops, patteries, aero squadrons, or other sim1- 
larly organized units and detachments’’ of the a (R. 
10). Profits go to post recreation funds, libraries, Chap- 
lain’s fund, band funds, and other detachment funds—the 
expenditures being preseribed by the Army Regulations 
(R. 11-12, 54-59, 67-68). Each of these funds in turn 
serves a governmental purpose, including the improve- 
ment of messes, the benefit of the sick in the hospital, and 
in general, the moral, mental and physical improvement 
of the troops (R. 11-12).7 


Post Exchanges are authorized to use Government sup- 
plies (R. 42) and to occupy Government buildings (Rh. 
37-38) 8 their business messages are transmitted free of 
charge over War Department telegraphs, cables and 
radios (R. 41);° they are entitled to the legal services of 
the United States Attorney to protect their rights and 
interests (R. 50); their mail is carried free of postage 
(R. 46) under the federal statute providing that 

‘‘Tt shall be lawful to transmit through the mail, 
free of postage, any letters, packages, or other mat- 
ters relating exclusively to the business of the Gov- 
ernment of the United States; official mail matter of 
all officers of the United States Government, * * *’’ 


(39 U.S.C. 321). 


Congress has periodically appropriated funds for the 
eonstruction, equipment and maintenance of Post Ex- 


change buildings.?° 


‘United States v. Query, 37 F. Supp. 972, 974. 

8See Falls City Brewing Co. v. Reeves, 40 F. Supp. 35, 39. 

°Umted States v. Query, 37 F. Supp. 972, 974. 

10See, 32 Stat. 937, 988; 338 Stat. 270; 33 Stat. 836: 34 Stat. 
203, 1169; 35 Stat. 119, 516, 744; 36 Stat. 255, 1050; 37 Stat. 


avs 


In 1938, Congress provided that the unobligated bal- 
ances of Post Exchange funds be paid into the Federal 
‘Treasury. Later part of these funds were made avail- 
able to the Veterans Administration for payment of ex- 
penses of 


went World War veterans,'* and still later 
the balance was put in the surplus fund of the Treasury. 


+ 38 Stat. S64, 1076; 39 Stat. 686; 40 Stat. 56, 199, 
$62, 1029; 41 Stat. 118, 968, 1184; 42 Stat, 83, 
1380; 43 Stat, 480, TH, 895; 44 Stat. 190, 256, 

1108; 45 ‘Stat, 49, 329, 1252: 46 Stat. 435, 1280; 47 Stat. 667, 

1601; 48 Stat. 617, 642; 49 Stat. 124, 148, 1281, 1909; 

7 52 Stat. 645, 667; 53 Stat, 596, 618; 54 Stat, 

ing these appropriations are com 

jnented upon by the Judge Advorate General in his opinion of 

February 17, 1987, supra, p. 1 

Tn aldition to the specific instances of congressional recog 
nition of the Army post exchange as an ageney and instru 
mentality of the Federal Government heretofore pointed out, 
attention is invited to the many instances of eongressional 

cognition of the post exchange as entitled to receive support 
from publie funds appropriated from the Federal Treasury, 

Since 1892 Congress has appropriated some eleven million 

dollars to the support and maintenance of the post exchange, 

by some forty odd acts. Indeed, almost annually, for more 
than thirty years Congress hrs had recourse to and relianes 
upon the Army post exchange institution for the aecomplish- 
inent of certain funetions or activities supported by the Con- 

‘eres from the publie revenues, under its constitutional power 

“To raise and support Armies * * *? (art. T, see. 8, el. 12, 

Const, )."" 


‘Act of March 4, 


States v. Query, 
Adwoeate Gi 


3, « 281, AT Stat. 1571, 1573; United 
FP. Supp, 972, 976; Opinion of the Judge 
cheaary 17, 1987, supra p. 13. 
ot of June 16, 1933, ¢, 101, 48 Stat. 283, 303. 
1Act of June 26, 1934, ¢ 756, see, 8, 48 Stat, 1224, 1229, 
Under a 1919 War Department Directive (1919, War Depart- 
mont, Cirenlar 129), funds of demobilized organizations were 
ordered turned in to the War Department. Post E: ne funds 
Ot disbanded. organizations fell within the provisions of this 
Gireetive (Opinion of the Mudge Advoeate General 153, November 
6, 1919) 
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Executive and administrative rulings for more than 
half a century have held that Post Exchanges are federal 
‘nstrumentalities. As was said in United States v. Query, 
37 B. Supp. 972, 976:** 

“The President of the United States, the heads of 
the various departments of the United States, to 
whose opinions the courts always give great weight, 
New York ex rel. Rogers v. Graves, 299 U.S. 401, 
406, 407, 57 SB. Ct. 269, 81 L.Ed. 306, including the 
Attorney General, the Comptroller of the Treasury, 
the Comptroller General, the Postmaster General, the 
Secretary of War, the Secretary of the Navy, and 
the Commissioner of Internal Revenue, have in many 
instances held that Post Exchanges and their prede- 
cessors were federal instrumentalities.”’ 


We have referred to one of the many rulings of the 
Judge Advocate General (supra, pp. 13-14), and shall cite 
only a few additional illustrative rulings by the Depart- 


ments of the Government. 


By Executive Order dated February 6, 1934, No. 6589, 
the President of the United States declared that: 


‘c* * * this order shall apply to and inelude all 
vehicles owned and operated by the United States 
Government and by legally authorized instrumentali- 
ties thereof, such as post exchanges, * * *.”’ 


This Executive Order was submitted to, and had the 
approval as to form and legality by, the Attorney Gen- 


eral.1® 


14The decision of the Cireuit Court of Appeals in this case 1s 
pending before this Court on writ of certiorari, No. 619, October 
Term, 1941. 

1537 Op. Att. Gen. 435, 437. 


ty 


On August 5, 1939, Acting Attorney General Robert H. 
Jackson rendered an opinion that Army Post Exchanges 
are federal instrumentalities and, as such, not subject to 
the Hawaii Tobacco ‘Tax Act. The opinion reviews the 
authori 


< relating to the question and concludes: 
“Brom the 


wove authorities it seems well settled 
that Army post exchanges are instrumentalities of the 
Federal Government, * * *" (39 Op. Att, Gen, 316, 
319). 


Consistent with ma 


y other rulings of the Treasury De- 
partment and of the Comptroller General," the Treasury 
Department recently held" that Army Post Exchanges are 
instrumentalities of the United States within the meaning 
of section S11 (b) 6, Title VIIL, and section 907 (c) 5, Title 
1 


from the term ‘employment’? “serviee performed in the 


| of the Social Security Act. These subsections exeept 


employ of the United States Government, or of an instru- 
mentality of the United States." The ruling states (p. 
442): 
“Under the facts stated, it appears that Army post 
exchanges are engaged in carrying out functions of 
py example; 
The Comptroller General on Febru §, 1913, in a deeision 


holding that stoppage against the pay of enlisted men of the 
J muade to reimburse the Post Exchange Fund, said 


nT): 


ow, the funds of the 
rying on this public _ 
ht to protect its instrumentalit 
+ ‘Troysury Department, in 8.1. 620, Cumulative Bulletin 
, held 

Department consistently held that post exchange 
exempt from the tax¢ 
imposed by Acts in the past where sien 
taxes would have t direetly upon the post ¢ 
change as the taxpayer, that it ix not the 
poliey of the 


1g, 8, T. 269, 


st exchange are moneys used in 


nd the Government. has a 


B, 1938-1, 41. 
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the United States Government. It is accordingly held 
that such exchanges are instrumentalities of the 
United States and that neither such exchanges nor 
their employees are subject to the taxes imposed by 
Titles VIII and LX of the Social Security Act.’’ 


In a later and related decision, the Treasury Depart- 
ment held!8 that Army Post Exchanges are ‘‘wholly- 
owned’’ instrumentalities of the United States within 
sections 1426(b) 6 and 1607 (c) 6 of the Internal Revenue 
Code. These two subsections were incorporated into the 
Internal Revenue Code from the Social Security <Act. 
Amendments of 1939 to that Act relative to the term ‘*em- 
ployment’’ except therefrom, ‘‘Service performed in the 
employ of the United States Government, or of an instru- 
mentality of the United States which is (A) wholly owned 
by the United States, or (B) exempt from the taxes im- 
posed by section 1410 by virtue of any other provision of 
law; * * *.’’ The ruling states (p. 202): 

‘A partial description of the organization and 
activities of Army post exchanges is contained in 
S. S. T. 269, supra. Additional facts now submitted 
relative to the organization, ownership, and operation 
of such post exchanges show that they are wholly 
owned by the United States within the meaning of 
sections 1426(b) 6 and 1607 (c) 6 of the Internal 
Revenue Code, as amended.’’!® 


The court decisions are to the same effect. In Falls City 
Brewing Co. v. Reeves, 40 F. Supp. 39, the court said (pp. 
39-40) : 


188. 8S. T. 385, C. B. 1940-1, 202. 

19The decision to the contrary quoted in the opinion of the 
court. below (R. 82) is by the Board of Tax Appeals for the 
District of Columbia, not the United States Board of Tax Appeals. 
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“There can be no real doubt but that the Post Ex 
change as it is presently operated under army regula- 
tions, promotes in a large measure the welfare of the 
military personnel and that exeept for such operations 
the Government would itself be called upon to supply 
such facilities. Considered in this light it is certainly a 
subordinate or auxiliary ageney and falls easily within 
the accepted definition of an instrumentality of the 
United States.’* 


In accord are: 
United States v. Query, 37 F. Supp. 972; affirmed 
121 F. (2d) 631° 
Henry Woog, Administrator v. The United States, 
48 Ct. Cl. 80, 88-89; 
Thomas B. Dugan v. The United States, 34 Ct. Cl. 


498; 
Post Exchange, ‘itst Infantry v. Grover C. Keeney 
(Reg. No. 30920, Aug. 20, 1929, Supreme Court of 


the Phi 


ppine Islands). 


In the light of all the foregoing—eases, statutes, admin- 
istrative rulings, custom, history, purpose, and aetual man- 
ner of operation—we submit that there is no warrant 


whatever for the ruling below that the post exchange ‘is 
not an instrumentality or department of the federal gov- 
ormment, but, on the other hand, ‘is an organization largely 


engaged in business of a private nature *e9' (R, 82-83). 


A brief reference will, nevertheless, be made to the au- 


thorities cited in the opinion below. 


The court below cited, 
People v, Standard Oil Co., 218 Cal. 123; 


Ga maw is now belore this Court om writ of certiorari granted 
April 14. 142, No. 619, October Tertn, 1941, 
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Thirty-First Infantry Post Exchange v. Posadas, 
54 Phil. 866; 
Keane v. United States, 272 Fed. 577; 
Pan American Petroleum Corporation v. State of 
Alabama, 67 F. (2d) 590. 


People v. Standard Ou Co., a prior decision of the 
court below, was reversed by this Court on other grounds 
(291 U.S. 242; see p. 28, infra). 

The Posadas case did not hold that Post Exchanges are 
not federal instrumentalities (54 Phil., 877): 

‘“We rule that an Army Post Exchange, although 
an agency within the United States Army, cannot 


secure exemption from taxation * * *.”’ 


This ruling was put upon the grounds (1) that the Philip- 
pine tax act in question had been ratified by Congress and 
that Congress thereby had consented to the imposition of 
the tax, and (2) that regardless of this ratification, and 
regardless of the fact that Army Post Exchanges might be 


federal instrumentalities, the tax in question was valid. 


Keane v. United States, supra, involved the question 
whether an Army Post Exchange ‘‘is such a lawful de- 
partment of the government as to bring it within the pro- 
tection of section 37 of the Criminal Code.’’ That section 
makes it a criminal offense to ‘‘conspire either to commit 
any offense against the United States, or to defraud the 
United States.’’? The court’s decision was based upon a 
strict construction of this penal statute. In so far as the 
court dealt with the question here involved its opinion was 
based, at least in part, upon an erroneous premise. It said 


(p. 587) : 


“We think that this highly penal statute cannot 
apply to any lawful department, so as that a fraud 
upon the United States ean arise from or be involved 
in any transaction concerning it, unless such lawful 
department is created by Congress or directly au- 
thorized by it, and in addition thereto it must be ‘such 
a lawful department’ as that Congress appropriates 
the public moneys to maintain and operate,’” 


The opinion then cites the Aet of July 16, 1892 (27 Stat. 
178), 
+++ © © hereafter, no money appropriated for the sup- 


port of the Army shall be expended for post gardens 
r cethanges m 


and adds (p. 583): 

“And in passing we might say that this is the only 
reference to a post exchange that we have been able to 
find in the mass of statutes passed by Congress from 
its first session down to the present, Congress has 

-ognized the importance of, and necessity for, post 
schools and post bakeries, and expressly provides for 
them. 


5s 


‘The fact is that Congress on numerous occasions has 


appropriated money for Post Exchanges (supra, pp. 16-17). 


WIsewhere in its opinion the court said (272 Fed. p. 


culations do we find a role or 
suggestion that und ny possible contingency 
does or would the government & receive or come 
into po ion of any of the funds or assets of the 
exchange. 


“Nowhere in these r 


As pointed out above, Congress has provided that un- 
obli 


the Federal 7 


ted balance: Post Exchange funds be paid into 


ry (supra, p. 17). 
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Beyond this, the same court that decided the Aeane 

ease recently held that F 

talities of the Federal Government (Query v. Umted 
States, 121 F.(2d) 6381). 

In Pan American Petroleum Corp. v. Alabama, supra, 

the court gave little consideration to the question whether 


Army Post Exchanges are instrumentalities of the Fed- 


ost Exchanges are instrumen- 


eral Government. The statement in the opinion on this 
point is a dictum; the only authority cited was the deci- 
sion of the Supreme Court of California in People v. 
Standard Oil Co., discussed at p. 22, supra. 


TEL. 


THE CALIFORNIA MOTOR VEHICLE FUEL LICENSE TAX ACT, 
IF CONSTRUED TO IMPOSE A TAX ON SALES TO ARMY 
POST EXCHANGES, IS UNCONSTITUTIONAL. 


Although the recent decisions of this Court have changed 
in many respects the law relating to reciprocal exemptions 
from taxation of the State and Federal Governments, it 
is the law today, as it has been since the decision of this 
Court in McCulloch v. Maryland, 4 Wheat. 316, that the 
states may not impose taxes upon the Federal Government 
and its instrumentalities, or upon the transactions ot 
either. 

Osborn v. United States Bank, 9 Wheat. 738, 865, 
867; 

Weston v. City Council of Charleston, 2 Pet. 449, 
463, 465-466 ; 

Dobbins v. Erie County, 16 Pet. 435, 443, 447: 

Farmers Bank v. Minnesota, 232 U.S. 516, 526: 

Choctaw & Gulf R. R. v. Harrison, 235 U.S. 292: 
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5 


Johnson v. Maryland, 24 US 
Indian Motorcycle Co. 


SL. 
U.S, 283 U.S. 570; 
Alabama v. King & Boozer, 314 US. 1. 


“With ard to taxation, no matter how reasonable, 
or how univer ing, the State’s 
inability to interfere has heen regarded as estab- 
lished since MeCulloch v. Maryland, 4 Wheat, 316, 
The decision in that case was not put upon any 
co) ration of degree but upon the entire absence 
of power on the part of the States to toneh, in that 
y at least, the instrumentalities of the United 
4 Wheat, 429, 430; and that is the law today’ 
(Holmes, J.. Johnson v. Maryland, 254 U.S. 51, 55). 


al and undiserimii 


‘The reasoning of certain decisions—that a tax upon 
individuals 


s invalid if the eeonomie burden of the tax 

is passed on to the Government—has heen rejected. 
“The asserted right of the one to be free of taxa- 
tion by the other does not spell immunity from pay- 
ing the added costs, attributable to the taxation of 
those who furnish supplies to the Government and 
who have heen granted no tax immunity, So far as a 
different view has prevailed, see Panhandle Oil Co. 
1, Know, supra; Graves r. Texas Co,, supra, we think 
it no lonwer tenable’? (Alabama vc. King & Boozer, 
314 US. 1, 9). 


jut no case upholds a tax Inid directly upon the Govern- 


ment or dircetly upon a transaction of the Government, 


"The tax sustained in Alabama rv. King & Bor 


was upon 


a transaction between two individuals whieh preceded the 


transaction with the Government. Upon this ground the 
tax was upheld (414 U.S, 9, 12): 
“The contention of the Government is that the tux 


id heeause it is laid in such manner that, in 


is invi 
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the circumstances of this case, its legal incidence 1s on 
the Government rather than on the contractors, who 
ordered the lumber and paid for it but who, as the 
. ; saan : eee S| eee 
Government insists, have so acted for the Government 
as to place it in the role of a purchaser of the lumber. 


* * 


The soundness of this eonclusion turns on the terms 


of the contract and the rights and obligations of the 


parties under it. * * * 


* * * * * * 5 


We think, as the Supreme Court of Alabama held, 
that the legal effect of the transaction which we have 
detailed was to obligate the contractors to pay for the 
lumber. The lumber was sold and delivered on the 
order of the contractors, which stipulated that the 
Government should not be bound to pay for it. It 
was in fact paid for by the contractors, who were re- 
imbursed by the Government pursuant to their con- 
tract with it. The contractors were thus purchasers 
of the lumber, within the meaning of the taxing stat- 
ute, and as such were subject to the tax.’’ 


In contrast, the ‘‘legal incidence’’ of the tax here in 
question was upon the Government. It is true that the 
California statute nominally imposes the tax upon the 
distributor: 

‘*A license tax is hereby imposed for the privilege 

of distributing * * * any motor vehicle fuel’’ (sec. 3, 
Appendix, p. i, infra). 

And the California Supreme Court in several cases has 


characterized the tax as one upon distributors.”! But in 


21Rio Grande Oil Co. v. Los Angeles, 6 Cal. App. (2d) 200, 
201; People v. Ventura Refiung Co., 204 Cal. 286, 294; Western 
L. Co. v. State Bd. of Equalization, 11 Cal. (2d) 156, 162; 
Standard Oil Co. v. Johnson, 10 Cal. (2d) 758; 767-768. 


operation and effect the tax is one upon the purchaser, 
and the California decisions have so held: 


“The clear intent of the law was to levy an excise or 
occupation tax upon distributors of motor vehicle fuel, 
giving such distributors, how ample opportunity 
to fully indemnify themselves by adding the amount 
of the tax to the selling price of the fuel and thus in 
effect collect the tar from the consumer” (People v. 
Ventura Refining Co., 204 Cal. 286, 294; Rio Grande 
Oil Co. v. Los Angeles, 6 Cal. App. (2d) 200, 201). 


“It is perfectly clear, as has been before stated, 
that the provisions themselves of the act of 1923 im- 
posing a tax of two cents on every gallon of fuel 
gas, to be used in gas-propelled motor vehicles, show 
that the legislature, ex industria, intended that that 
plan of imposing a privilege tar on those operating or 
causing to be operated such motor vehicles upon the 
highways of the state should be in liew of the regis- 
tration fee such persons were theretofore required to 
pay, We, therefore, hold that the two aets of 1928 
under consideration, in so far as they provide, re- 
spe y, for a registration fee for electric motor 
vehicles and the excise or privilege tax on gas for 
gas-propelled motor vehicles were intended to con- 
stitute a single plan or scheme for compelling persons 
operating or causing to be operated motor vehicles 
upon the public highways of the state to pay a fee 
or a tax, * * *” (Old Homestead Bakery, Inc. v. 
Marsh, 73 Cal. App. 247, 260-261). 


‘That the tax in operation and in effeet is one upon the 


purchasers follows from the statute itself, Section 11 pro- 


vides (Appendix, pp. iv-v) = 
“Any person * * * who shall buy and use any 
motor vehicle fuel for purposes other than in motor 
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vehicles operated upon the public highways * rise: : 


who shall export the same * * *, or any employee of 
the United States Government, who shall buy any 
motor vehicle fuel and use the same exclusively in the 
transportation of * * * mail * * * or the government 
of the United States * * * who shall have paid any 
license tax for such motor vehicle fuel hereby required 
to be paid, * * * shall be reimbursed and repaid the 
amount of such license tax paid by him or i upon 
presenting to the State Controller an affidavit * * *.’’ 


In Oswald v. Johnson, 210 Cal. 321, and Guardia v. 
Johnson, 134 Cal. App. 574, the California courts directed 
refunds to be made, pursuant to this section, to persons 
who were not distributors but who had paid the tax on 
gasoline bought and used for purposes other than in motor 


vehicles operated upon the highways. 


These authorities establish, as the Solicitor General ot 
the United States heretofore has advised this Court,*” 
that the challenged tax, in operation and effect, 1s one 
upon the purchaser. It follows that the statute, construed 
to impose the tax upon a federal instrumentality, is in- 
valid. (See authorities cited, supra, pp. 24-25). 


We should point out that in Standard Oil Co. v. Cali- 
fornia, 291 U.S. 242, this Court dealt with the same taxing 
act, and held that it imposes ‘‘taxes in respect of sales 
and deliveries’’; that in operation the tax is a ‘‘tax upon 
transactions’’ (291 U.S., 244). If this view be adopted— 


22TIn the ‘‘Tabular Annex’’ of ‘‘State Taxing Statutes classified 
as to incidence of the tax,’’ appearing on page 29 of Appendix B 
to the brief for the United States in Alabama v. King & Boozer, 
supra (No. 602, October Term, 1941), the Motor Vehicle Fuel 
License. Tax Act of Calitornia is classified as one imposing ‘‘ Taxes 
on Vendees.”’ 
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and where federal rights are usserted the decision of this 
Court as to the operation and effect of the statute is 
controlling?*—the tax is one directly upon a transaction 
of the United States and for that reason also is invalid. 
(See authorities cited at pp. 24 


supra.) 


CONCLUSION. 

We respectfully submit that the judgment of the court 
below should be vacated and the eause remanded for 
further proceedings, 

Dated, San Francisco, California, 

April 27, 1942. 


Respectfully submitted, 


Feux T. Sarre, 


Fran 
Stcvaup Nigsoy, 
Frank J. Kocxnirz, JR., 


sR. Kiricast, 


Attorneys for Appellant. 


(Appendix Follows.) 
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Appendix A 


CALIFORNIA MOTOR VEHICLE FUEL LICENSE TAX ACT. 
“Se A li 
lege of distributing, within the meaning 


se tax is hereby impo 


d for the privi 
f section 7 of this 
act, any motor vehicle fuel. Said license tax shall be ae- 


cording to or mes 


sured by the gallonage of motor vehicle 
fuel so distributed in this State and shall be at the rate of 
three cen 


for each gallon of such fuel refined, manu- 
factured, produced, blended or compounded by such dis- 
tributor in this State and so distributed by him in this 
State, or imported by such distributor into and so dis- 
tributed by him in thi 


State otherwise than in the original 
package or container in which such motor vehicle fuel was 
imported into this State, and for each gallon of motor 
vehicle fuel imported into this State and thereafter ac- 


quired by such distributor in the original package or con- 
tainer in which the same was imported and thereafter so 
distributed by such distributor otherwise than in the 
original package or container in which the same was 


imported into this State.’” 


“See. 


fuel sold, donated, consigned for sale, bartered or used 


For the purposes of this act all motor vehicle 


shall be deemed to be distributed, and to insure the proper 
administration of this act and to prevent evasion of the 
license tax hereby imposed it shall be presumed that all 
motor vehicle fuel refined, manufactured, produced, 
blended or compounded in this State, or imported into this 


State, and no longer in the posi ion of the distributor, 
has heen distributed unless the contrary is established ; 


provided, however, that the exchange of motor 


U 


fuel for motor vehicle fuel, gallon for gallon, shall not be 


considered a taxable distribution; and provided, that in 
lieu of the collection and refund of the tax on motor vehicle 
fuel used by a distributor in such a manner as would 
entitle a purchaser to claim refund under the provisions 
of section 11 hereof, credit may be given such distributor 
upon his tax return and assessment; and provided further, 
that under such regulations as the State Board of Equal- 
ization may prescribe, sales and other deliveries of natural 
gasoline may be made to a duly licensed distributor free 


OF tax, 


Nothing in this act. shall be construed as requiring the 
payment of the license tax herein specified upon more than 
one sale, distribution or transfer of the same motor 


vehicle fuel.’’ 


‘See, 10. The provisions of this act requiring the 
payment of license taxes shall not be held or construed 
to apply to motor vehicle fuel imported into this State in 
interstate or foreign commerce and intended to be sold 
in the original and unbroken tank cars or other original 
receptacles, containers or packages and so sold while the 
same are in interstate or foreign commerce, nor to any 
motor vehicle fuel exported from this State by the dis- 
tributor or delivered by the distributor to any vessel 
clearing from a port of this State for a port outside of this 
State and actually exported from this State in such vessel, 
nor to any motor vehicle fuel sold to the government of 
the United States or any department thereof for official 
use of said government, but every distributor shall be 
required to report such exports and sales to the State 


Board of Equalization in such detail as that board may 


require, otherwise the exemption herein granted shall he 
null and void and all such fuel shall be considered dis- 
tributed in this State subject fully to the provisions of 
this act. 


Export certificates. In support of any exemption from 
license taxes claimed under this section on aceount of the 
exportation of motor vehicle fuel, every distributor must 


execute an export cert 


ule in such form as shall be 
prescribed, prepared and furnished by the State Board 
of Equaliz 


tion, containing a sworn statement, made by 
‘son haying actual knowledge of the fact of such 


some pel 


exportation, that the motor vehicle fuel has been exported 
from the State of California, and giving such details with 
reference to such shipment as said board may require. 
‘All export certificates must be completed and on file in 
the office of the State Board of Equalization within sixty 
days after the cloge of the calendar month in which the 
shipments to which they relate are made, and no eer- 
tificate not completed and filed within such period shall 
he recognized for any purpose by the State of California 
The State Board of Equalization 
may demand of any distributor such additional data as are 


or any ageney thereo 


deemed necessary by said board in support of any such 
certificate, and failure to supply such data will consti- 


tute a wai 


of all right to exemption claimed by virtue 
of such certificate, 

Time for making exemption claim. Any claim for 
exemption based on a sale to the United States govern- 
ment or any department thereof may be made by the dis- 
tributor at any time within six months from the date of 


sale by filing such claim in the office of the State Board 


iV 

of Equalization, but no claim made after the expiration 
of said period of six months shall be recognized for any 
purpose by the State or any agency thereof. 

See, 11. Any person, firm, association or corporation 
who shall buy and use any motor vehicle fuel for purposes 
other than in motor vehicles operated upon the public high- 
ways of the State of California, or who shall export the 
same for use outside of this State, or any employee of the 
United States Government, who shall buy any motor 
vehicle fuel and use the same exclusively in the transpor- 
tation of rural free delivery mail and special delivery mail 
or the government of the United States or any department 
thereof which buys motor vehicle fuel for official use of 
said government or department and on which fuel no claim 
for exemption from payment of the tax imposed by this 
statute could be filed in accordance with section 10 of this 
act and who shall have paid any license tax for such motor 
vehicle fuel hereby required to be paid, either directly or 
to the vendor from whom it was purchased, or indirectly 
by the adding of the amount of such license tax to the 
price of such fuel, shall be reimbursed and repaid the 
amount of such license tax paid by him or it upon pre- 
senting to the State Controller an affidavit supported by 
the original invoice or invoices showing such purchase, 
which affidavit shall be verified by the oath of the claimant 
and shall state the total amount of such fuel so purchased 
and that the claimant has paid the price thereof and the 
manner and the equipment in which the claimant has used 
the same; provided, however, that any motor vehicle fuel 
earried from this State in the fuel tank of a motor vehicle 


shall not be considered as exported from this State. 


v 


The State Controller, upon the presentation of such an 
affidavit and such invoice or invoices 


shall cause to be 
paid to such claimant, from the license taxes colleeted in 


accordance with the provisions of this act, an amount 
equal to the license taxes collected hereunder on such 
motor vehicle fuel; provided, however, that the State Con- 
troller shall have the right if he so desires, in order to 
estublish the validity of any claim, to examine the books 
and rece 


Js of the claimant for such purpose and the 


failure upon the part of the claimant to accede to such 
demand shall constitute a waiver of all right to the re- 
fund claimed on the account of the transactions questioned. 
Such examination 1 he made either through employees 
of the office of the State Controller or of the office of the 


State Board of Equalization. 


Al such applications for refund based upon exporta- 
tion of motor vehicle fuel from this State must be filed 
with the State Controller within ninety days from the 
date of exportation; all other applications shall be filed 
within twelve months from the date of the purchase of 
such motor vehicle fuel. Any application filed after the 


time herein prescribed shall not be considered for any 
purpose by the State Controller, the State Treasurer or 


the State of California. 
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Court did not render an opinion; its conclusions of 


law and judgment are at R. 73, 74. 
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STATEMENT OF THE CASE. 
The statement of the case contained in appellant’s 


prief is accurate and appellee accepts it. 


SUMMARY OF ARGUMENT. 


Appellee in answer to the argument of appellant 
will show (1) that Army post exchanges are volun- 
tary unincorporated associations of military person- 
nel and are not instrumentalities of the government 
of the United States; (2) that the California Motor 
Vehicle Fuel License Tax Act is an excise tax imposed 
upon distributors of gasoline for the privilege of dis- 
tributing and does not impose any direct burden upon 
the post exchanges; and (3) that even though it be 
held that post exchanges are instrumentalities of the 
United States Government and that the tax is levied 
directly upon them it is constitutional. 


ARGUMENT, 
I. ARMY POST EXCHANGES ARE NOT INSTRUMENTALITIES 
OF THE UNITED STATES GOVERNMENT. 

Appellant has included in its brief a historical sketch 
of army post exchanges and their predecessors. ‘The 
conclusion which appellant appears to glean from this 
discussion is that army post exchanges are authorized 
by Congress and by reason of this authorization to- 
gether with that of the President of the United States 
and the Secretary of War become a part and parcel 
of the government of the United States and entitled 


to all privileges and immunities whieh may attend 
such characterization. The difficulty with this con- 
clusion is that the first premise upon which the whole 
structure depends is, in fact, not present, There is 
not any direct authorization for the ereation of army 


post exchanges to be found in any Act or declaration 
of the Congress of the United States, Congress has 
in those whieh by implication recognize the 
stence of army post exchanges indicated 
any intent or desire that they be considered a “cvea- 
ture of Congress” or that they be considered synony- 
mous with the United States Government or be an 
instrumentality thereof.’ The following from the re- 
port of committee of the Senate on H. R. 6687 (Cal- 
endar No. 1692, Report No. 1625 of Senate, 76th 
Congress, 3rd Session) is pertinent on this point: 


“Por example. tangible personal property pur- 
chased from a commissary or ship’s store by an 
army or naval officer or ofher person so per- 
mitted to make purchases from such commissary 
or ship's store, is exempt from the State sales 
tax or us inee the commissary or ship's 
store is an instrumentality of the United States 
and the pur is an authorized purchaser. 
Tf voluntary unincorporated organizations of 
Army and Navy personnel such as post exchanges 
‘ave held by the courts to be such instrumentalities, 
the same rule will apply to similar purchases 
from such organizalions; but if they are held not 
to be such instrumentalities, property so pwr 


ase 


Graves ve Naw ¥ 
this Court said * 
powers \ 


1S. 466 at 476, 
is made the sole 
al grant are to be 


whe 
dye of whi 
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chased from them will be subject to the State sales 
or use tax ™m the same manner and to the same 
crtent as if such purchase was made outside a 


%& ae a oe 
Federal area. 


This language is certainly not consistent with a 
conception that army post exchanges were authorized 
by Congress as a patt of the United States Govern- 


ment. 

Appellant, however, seeks to repair the absence of 
this essential premise by the statement that Congress 
authorized the Secretary of War to promulgate the 
regulations which created the army post exchanges 
and implies that by such authorization the post ex- 
changes had the same status as if directly created by 
Congress. It should be noted that the only authority 
oranted to the Secretary of War was to ‘‘prepare 
a system of general regulations for the administra- 
tion of the affairs of the army * * *’’ (Act of July 1, 
1870, c. 294, sec. 20, 16 Stat. 319.) This contention of 
appellant was considered in Keane v. U. S., 272 Fed. 
577, 580 (CCA 4), and disapproved in the following 
language: 

‘Tn this connection, the counsel for the Gov- 
ernment, in his brief and argument, insists that 
post exchanges are governmental institutions, as- 
sociations, and agencies, and says: 


‘¢<Tt+ eannot be denied that such agents are 
established under regulations promulgated and 
established by the War Department.’ 


‘‘He refers us to Section 161 of the revised 
Statutes (Comp, St. Section 235) for the author- 


ity of the Seeretary of War to make such regu- 
lations with reference to these exchanges. The 
Section reads follows: 


“The head of each department is authorized 
to prescribe regulations not inconsistent with law, 
for the government of his department, the con- 
duct of his officers and clerks, the distr 
and performance of i 
use, and preservation of the records, papers, and 
property appertaining to it,” 


“This section only gives the heads of depart- 
ments, including the Seeretary of War, power to 
issue rules and regulations for the administra- 
tion of their departments, Indeed, the power 
conferred by this section is administrative only 
(U.S. v. George, 28 U.S. 14, 33 Sup. Ct. 412, 
57 L, Ed, 712), which means that the Seeretary 
of War, if he had power to issue the the regu- 
lation at all, only had power to compel or per- 
mit the soldiers to establish these post exchanges 
in question, but could not, in the absence of the 
expr ithority of Congress, make persons not 
connected with his department bound by such 
regulations, or subject to the pains and penalties 
of criminal law, If a head of a department has 
the power to make rules w hich subject classes of 
to forfeiture and classes of persons to 
that power must be expressly given him 
iY ind well defined, so as to make his 
rule or regulation an act of the supreme law- 
making body. He will get no such power from 
Section 161 of the Revised Statutes. 5. Be 
11,150 pounds of Butter, 195 Fed. 657, 115 
C.C.A., 463." 
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Appellee believes that the decision of the Supreme 
Court of California in the case at bar is amply sup- 
ported by the facts and the army post exchanges are 
voluntary unincorporated associations of army organ- 
izations over which the War Department exercises 
purely a paternal influence. They are not unlike the 
employee organizations which are common in many of 
our large industrial units. These units furnish food 
at minimum prices, sell certain articles such as ¢le- 
arettes and candy, and the funds gained from such 
activity are used to finance social affairs and atford 
recreational facilities for the employees. ‘They are en- 
couraged by employers as obviously such activity tends 
to build morale and decrease labor turn-over. Often 
the employer will furnish quarters for the organiza- 
tion. The employer, although it has some control over 
the organization because of its position, assumes no 
obligation financial or otherwise in connection with 
its activities. In Life Magazine, issue of April 24, 
1942, some activities of an organization formed by 
employees of the Treasury Department of the United 
States are depicted. Appellant does not believe that 
any Court would consider this latter organization an 
instrumentality of the United States, nor hold an em- 
ployee organization, as hereinabove described, to be an 
integral part of the employer organizations. In the 
event that the United States Government took over 
the industrial plant and the War Production Board 
specifically authorized the continuance of the employee 
organization and promulgated regulations regarding 
its operation it is meonceivable to appellee that such 
employee organization would be held to assume the 
status of an instrumentality of the United States and 


all of its actions thereafter be considered governmental 
in character, 

Yet the contention made by appellant narrows itself 
down to a request that this Court hold that sueh an 
nization is a part and parcel of the United States 
and all its acts therefore governmental in character. 

Federal Land Bank v. Bismarck Lumber Co., 
314 U.S. 95. 


Appellee submits that army post exchanges are 
purely employee organizations formed under the active 
eneouragement and assistance of the United States 
‘Army but in no respect partaking of the governmental 
character of the Army itself, A survey of the regula- 


which allow for their operation clearly sustains 


seuracy of this latter statement. 
Sec, Lof A.R. 210-65 (R. 7) provides: 

«At each post, camp or station, the commanding 
officer will establish and maintain a post exchange 
whenever: 

“(1) There is a need for it. 

(2) ‘There are organizations present that de- 
sire to participate therein. 


(3) ‘The personnel is sulficient to profitably 
maintain and support such an exchange.” 


It should be noted that all three factors set forth 
above inust be present to warrant the ereation of a 
post exchange, This is necessarily the proper inter- 
ation of the regulation for the reason that mem- 


hip is not obligatory (R. 8) and the post exchange 
funds are obtained from the participating organiza- 
tions. (R ) ‘Thus the element of profit is also 


eae aes rns 
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change. This requirement completely dissipates the 
theorv of appellant that the operation of the post 
Beinnice is a required and essential part of the opera- 
tion of the United States Army. 

A second item of importance in this regard is the 
fact that the post exchange sells to all personnel and 
organizations authorized to purchase subsistence stores 
or other quartermaster supplies and to Civilians em- 
ployed or serving on military posts. Further the pur- 
chases are not limited to articles for their own use 
but include anything for the use of the dependent 
members of the purchaser’s family. (R. 63.) 


The resemblance between an army post exchange 
and a large cooperative commercial enterprise 1s shown 
by the list of approved activities (R. 9): 

‘“An exchange may include when desirable, the 
following activities: 

‘“(1) <A well stocked general store, including 
when deemed desirable by the council and ap- 
proved by the commanding officer, a meat market, 
a vegetable market, and a gasoline filling station. 
Sales to civilians at a filline station will be hmited 
to civilian employees of the post, camp, or station. 

“*(2) <A well-kept restaurant * * * 

‘*(3) <A barber shop, laundry, tailor shop, and 
shoe-repair shop. 

*(4) S © £99 


Thus a civilian who is working at the exchange as 
a clerk, cook or barber or at the post as a carpenter 
or in any other capacity, has the right to purchase 
gvasoline for use on the highways of this state, and 
under appellant’s theory, at a cost which would not 


include the distributor's tax levied under the Motor 
Vehicle Fuel License Tax Act for the purpose of meet- 
ing the expense of maintaining and improving those 
highways. 

The following excerpt from Collier's Magazine for 
June 27, 141, at page 2 


s the nature of 
the post exchanze as a commereial organization: 

“Post Exchange Officer Maj. H. EB. MeGaffey 

called from retirement after twenty-f i 

the Army and ordered to set wp Blanding’ 

teens, launched the business last November 9th 

in a one-room building with an operating fo 

isting of himself, four non-coms, one private, 


emphas 


one light truck, and of capital not a red cent 
except $60 of his own which he converted into 
change. Today the P-X emplo 
198 soldier 


440 civilians and 
nn $18,500 pay roll every fifteen 
0,000 worth of merchandise 
month over its entire stock 
every twenty days. 's an enterprise for which 
almost any businessman would sell his soul. The 
P-X operates the Central Exchange, which serves 

s headquarters; thirty-five canteens (one for 
each regiment), three warehouses, light trucks, 
three bus terminals, seven taxis, eight public fill- 
ing stations, avage, a restaurant, four cafeterias 
and a privately operated shoe repair shop.” (Em- 
phasis ours.) 


has 
is around 


In view of the potential size of the operations of 
post exchanges as illustrated in the above quotation, 
the provisions of Sec. 48 A. R. 210-65 (R. 38) are 
lly s 
“(a) ‘The expense of fitting up the quarters 
oxchange and procuri the necessary 
¢ stock and fixtures will be met 


of an 
articles for the fi 
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assessment from the funds of the several or- 
eanizations which make up the membership of 
the exchange, or these will be contracted for, or 
procured on credit. When procured on credit, the 
pills will be paid from the first profits. The post 
exchange is responsible for the debt, and not the 
Government. This will be made perfectly clear 
to those extending credit. (Emphasis ours. ) 


by 


The United States Government has thus specifically 
denied any responsibility or liability for the activities 
of an army post exchange. Appellee submits that this 
provision clearly shows the purely paternal nature of 
the government’s interest in the post exchange. 


Appellant has directed this Court’s attention to 
various opinions of the Judge Advocate General to 
the effect that an army post exchange 1s a govern- 
mental instrumentality. Aside from the fact that 
such opinions have no real value in the determination 
of this question, it is interesting to note that the 
opinions of the Judge Advocate General have not al- 
ways been consistent with the conclusion that post 
exchanges are instrumentalities of the United States 
Government. The rulings of the Judge Advocate 
General have included opinions that the United States 
is not interested in the prosecution of the drawers of 
dishonored checks held by a post exchange (R. 45), 
that the post exchange 1s subject to the stamp tax 
imposed by the Revenue Act of October 22, 1914 (R. 
48) and the freight tax imposed by the Revenue Act of 
October 3, 1917 (R. 48) which exempted ‘‘services 
rendered to the United States’’. (88 Stats. 745, 752.) 
Further, the Judge Advocate General in an opinion 
rendered June 4, 1918, said: 


uw 
«* ** § post exchange is a voluntary unincor- 
porated cooperative association of Army organiza- 
tions, a kind of cooperative store, in which all 
share in the benefits and all assume a position 
analogous to partners. Contract 
goods enteved into by the proper officers of ¢ 
exchange should be tested by the same rules of 
obligation which govern like agreements of in- 
dividuals * * *” (R. 50.) 


post 


Appellee submits that a consideration of the facts 


discussed hereinabove necessitates a conclusion that 


army post exchanges are not instrumentalities or 
agencies of the United States Government through 
which it exercises its constitutional authority. The 
direct vefusal to accept any liability for the obliga- 
tions of the post exchange clearly indicates that the 


Seeretary of War does not regard the post exchanges 


as integral parts of the United States Army. It is 
hardly conceivable that the Seeretary of War would 
issue a statement that the obligations ineurred by the 
Quartermaster’s Corps of the United States Army 


are not the obligations of the United States Govern- 
ment, The distinetion between the treatment of the 
Corps and the post exehange is in- 
mental difference between the 


Quartermaste 


dicative of the fun 


former as an intezral part of the Army and the latter 


as an independent “employee” organization. 
Without here questioning whether there is constitu- 
tional authority for the Government of the United 


States engaging in the restaurant, barbering or taxi 


businesses if it desired to do so, it is clear that this 


has not been attempted in the ease of the army post 


12 


If appellant admits, as appellee caenihiae 
it roust, that the army post exchange 1s not 
synonymous with the United States Army, appellant 
is faced with the burden of showing some legislative 
authority for the creation by the Secretary of War 
of a governmental instrumentality of the nature ot 
eovernmental corporations such as the Reconstruction 
Finance Corporation. Appellant has not adduced a 
single item of legislative authority which specifically 
provides for the creation of army post exchanges. As 
discussed heretofore the authority given to the Secre- 
tary of War to “‘prepare regulations for the admin- 
istration of the affairs of the army”’ (16 Stat. 319) did 
not authorize that official to legislate by regulation. 
United States v. George, 228 U.S. 14, 20; 
International Ry v. Davidson, 257 U. 5. 506, 
O14. 


In view of this complete lack of congressional pro- 
vision for the formation of post exchanges as govern- 
mental instrumentalities appellee submits that such 
organizations should be regarded as in the same 
category as private commercial units engaged in sell- 


exchange. 


ing merchandise and furnishing services to soldiers 
and civilians. If, as appellant contends, there is an 
impled immunity of all instrumentalities of the 
United States Government every presumption should 
be indulged against any interpretation which would 
deprive the states of their taxing jurisdiction over 
what is in all physical respects a huge commercial 
enterprise. ‘The validity of appellee’s contention be- 
comes clear when it is realized that a contrary inter- 
pretation will deprive the states of their taxing juris- 
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diction over sales to civilian employees of the ex- 
change, and of the post, undoubtedly residents of the 
State, to the detriment both of the State and of the 
citizens engaged in busin 
the e: 


s therein, In this regard 
rpt from Collier's Magazine shows four hun- 
dred and forty civilian employees at the Camp 


Blanding Post Exchange and, of course, there a 


addition large numbers of civilians employed at each 
army camp. 

Appellant has, at page 17 of its brief, referred to 
the uses to which the profits of the post exchange are 
put, and ed that those purposes ave governmental 
and impliedly concluded that the post exchange is by 
reason th 
ont diseus 


Of a governmental instrumentality. With- 
ing the merits of the premise set forth by 
appellant it is sufficient to refer to the language of this 
Court in Allan v. Regents of University System of 
Georgia, 304 U. S. 439, at page 452, which appellee 
believes is directly applicable in this argument: 


“Tr it be conceded that the education of its pros- 
pective citizens is an essent 1 governmental fune- 
tion of Georgia, as necessary to the preservation 
of the State the maintenance of its executive, 
legislative and judicial branches, it does not fol- 
low that if the State clocts to provide the funds 
for any of these purposes by conducting a busi- 
ness, the application of the avails in aid of weces- 
sary governmental Functions withdraws the bus 
ness from the field of Federal taxation.” (Em- 
phasis ours.) 


Appellant cites five eases upholding its position, On 
e side of the ju 


es, in addition to the cai 


al picture of this prob- 
at bar, in 


the conve 


jem are five 
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which the Courts have upheld the contention made by 


appellee: 

Keane v. United States, 272 Fed. 577 (C. On k% 
hy); 

Pan-American Petrolewm Corp. v. Alabama, 67 
Fed. (2d) 590 (C. C. A. 5), certiorari denied, 
291 U.S. 670; 

Thirty-First Infantry Post Hachange  v. 
Posadas, 54 Phil. Rep. 866, certiorari denied, 
283 ‘User: 889% 

People v. Standard Oil Company of California, 
218 Cal. 123 (reversed on other grounds, 291 
U.S. 242) ; 

Post Exchange, The Army War College v. Dis- 
trict of Columbia (Board of Tax Appeals of 
District of Columbia, Opinion No. 283, July 
24, 1941). 


While the number of opinions of other Courts is not 
pertinent here appellee feels that they do indicate that 
there is considerable judicial dissent from the position 
that army post exchanges are instrumentalities of the 
United States Government. Appellee submits that the 
facts show that the correct view is as expressed by 
the Supreme Court of California in People v. 
Standard Oil Company of California, supra, at page 
128, that an army post exchange is: 

‘“An organization largely engaged in business of 
a private nature and that sales to it should not be 
beyond the reach of the taxing power of the state 
wherein it is located and that it is not one of those 
agencies through which the Federal government 
directly exercises its constitutional or sovereign 
power.’’ 


rt) 


IL THE CALIFORNIA MOTOR VEHICLE FUBL LICENSE TAX 
ACT DOES NOT IMPOSE A TAX UPON SALES TO ARMY 
POST EXCHANGES. 

(The relevant provisions of California Motor Ve- 
hicle Fuel License Tax Act (California Stats. 1 
A, amended) are set forth in appendix of 
f.) 

Appellant initiates its argument on this point with 
a discussion of the contention that a state cannot levy 
a tax din 


page 4 


this brie! 


“tly upon an instrumentality of the Federal 
Government, A brief answer to that argument will 
be made hereafter. However, the contention of appel- 
lant is without pertinence to the ease at bar for the 
son that the California Motor Vehicle Fuel License 


‘Act levies a tax on the vendor and not on the 
vendee. 


Appellant, however, contends that the legal inci 


dence of the tax is upon the vendee, Appellant reli 
for this conclu: 


ion on the provisions of section 11 of 


the statute (Appendix, pp. iitiv), which provides for 
refund to the purchaser of any amount of tax which 
he paid, either as part of the purchase price or di- 
reetly, where the fuel was not used on the highways. 
Appellee believes that there is no basis for the conela- 
sion which appellant draws from section 11 of the Act. 
This provision, as does section 10 (Appendix, pp. it-tit) 
other things, an exemption of fuel 
ative intention to 


granting, amon, 


fo be exported, indicates the legi 
impose the tax for the privilege of distributing motor 
vehicle fuel measured by the gallonage actually used 
on the publie highways of this state. ‘The legis 
instance the distributor 


knew that in nearly ever, 
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would reimburse itself for the amount of tax levied 
upon it and in section 11 adopted the only feasible and 
just means of refund. 
The nature of the tax is clear from the statute. It 
is specifically provided in section 3 (Appendix p. 1): 
‘¢A license tax is hereby imposed for the privilege 
of distributing * * * any motor vehicle fuel * * *”’ 


Section 4 provides that the tax shall be a lien on all 
property of the distributor. (Appendix, pp. 1-11. ) 


Section 16 provides for an action only by the dis- 
tributor for the recovery of tax paid under protest. 
(Appendix, pp. iv-v.) 

There is not a single word in the statute which 
places any liability for the tax upon the vendee. 


The Appellate Courts of California have consis- 
tently held the Motor Vehicle Fuel License Tax Act 
to be an ‘‘excise or occupation tax upon distributors 
of motor vehicle fuel’’.” 

People v. Ventura Refining Co., 204 Cal. 286, 
294 ; 

Rio Grande Oil Co. v. City of Los Angeles, 6 
Cal. App. (2d) 200, 201; 

Standard Oil Co. v. Johnson, 10 Cal. (2d) 758, 
767. 


“Cf. cases involving Retail Sales Tax Act of California which 
contains a specific reimbursement section (Section 814, Retail 
Sales Tax Act). 

DeAryan v. Akers, 12 Cal. (2d) 781; 
National Ice and Cold Storage Co. v. Pacific Fruit Express, 
11 Cal. (2d) 288. 


See also 


Western Lithograph Co. v. State Board of 
Equalization, V1 Cal. (2d) 156, 162-3. 


Under the rule set forth in Pederal Land Bank v. 
Bismarck Lumber Co., 314 U.S, 95, these determina- 
tions of the incidence of the tax by the California 
Courts are controlling. 


ypellee submits that appellant’s contentions on 
point are without inevit and that the California 
Motor Vehicle Fuel License Tax Act does not impose 
any tax upon the vendee of motor vehicle fuel. 


‘A very similar motor vehicle fuel tax act was con- 
sidered by the Supreme Court of North Dakota in 
Federal Land Bank of St. Paul v, De Rochford, 287 
N. W. 522, 69 N. D. 382 (1939)." The North Dakota 
Fuel Tax Act there involved levied a gallonage tax on 
dealers, provided for “passing on’ to the vendee and 
contained a refund provision nearly identical with 
section 11 of the California Aet. ‘The Supreme Court 


of North Dakota in an exhaustive opinion held that 
the tax was levied on the privilege of engaging in the 
sale of motor vehicle fuel and was not a tax on the 


Federal Land Bank, This conclusion applies equally 
to the tax here in question and appellee submits that 


this tax was properly levied upon appellant. 


“Tu ahould be noted that the government, has seemingly aceepted 
the interprvtation of the North Dakota Court in the DeKachford 

See Appendis A, pa Brief of itor General in 
Federal Land Bank v, Bismarck Lumber Co. supra. 
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IL A DIRECT TAX UPON AN INSTRUMENTALITY OF THE 
FEDERAL GOVERNMENT IS NOT INVALID. 

Although appellee believes that the taxability of 
federal instrumentalities 1s not involved in the case 
at bar for the reasons discussed heretofore, appellant's 
reference to the contention makes it necessary to in- 
elude a very brief discussion upon it. 


Unquestionably Congress has the power to create 
governmental instrumentalities and to protect these 
instrumentalities, in their functioning within their 
constitutional jurisdiction, by exemption from state 
taxation. 

Federal Land Bank v. Bismarck Lumber Co., 
supra; 

Pitman v. Home Owners Loan Corp., 308 U.S. 
Jah 


However, there is considerable question whether 
such immunity exists in the absence of congressional 


action. 
Graves v. New York ex rel. O’Keefe, 306 U.S. 
U.S. 46, 478; 
Stokes, State Taxation and the New Federal 
Instrumentalities, 22 Lowa Law Review 39, 
49, 


This question looms larger where the particular in- 
strumentality engages nearly entirely in activities 
which are of the nature of commercial business enter- 
prises. 

Cf. Allen v. Regents of University System of 
Georgia, 304 U.S. 489. 
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‘As the solicitor general said in the petitioner's 
in Federal Land Bank v. Bismarck Lumber C 
(p. 52, Petitioner's Brief) 

The implication necessarily drawn from. these 
the tax immunity of the United 
and its instrumentalities is, within broad 
limits, a question simply of congressional ¢ 
ment, ‘There are, it is true, constitutional lim 
tions. But as a matter of rudimentary constitu- 


tional theory they leave to Congress a broad 
field.”” 


Assuming that this is a correct exposition of the 
dee 


ions, the conclusion is inescapable that there is 
no general immunity from state taxation in favor of 
army post exchanges. 

See Senate Committee Report No. 1625, page 3 this 
brief. 
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CONCLUSION. 


An army post exchange 1s not the United States nor 
ig it an instrumentality thereof. It is a private co- 
operative enterprise In which army personnel co- 
operate. Congress has not granted to it any immunity 
from state taxation and there is no basis for any in- 
plied immunity. 


It is accordingly respectfully submitted that the de- 
cision below should be affirmed. 


Dated, San Francisco, California, 
April 29, 1942. 


EARL WARREN, 
Attorney General of the State of California, 


H. H. LINNEY, 


Assistant Attorney General of the State of California, 


ADRIAN A. KRAGEN, 
Deputy Attorney General of the State of California, 


Attorneys for Appellee. 


(Appendix Follows.) 


Appendix 


CALIFORNIA MOTOR VEHICLE FUEL LICENSE TAX ACT. 
(STATUTES 1923, PAGE 571, AS AMENDED.) 


“See, 3. 


‘A license tax is hereby imposed for the 
of distributing, within the meaning of see- 
tion 7 of this act, any motor vehicle fuel, 
tax shall be a 


pr 


id license 
ording to or measured by the gallonage 
of motor vehicle fuel so distributed in this State and 
shall be at the rate of three cents for each gallon of 
such fuel refined, manuts d, blended or 
compounded by such distributor in this State and so 
distributed by him in this State, or imported by such 
ad so distributed by him in this State 
ethan in the original package or container in 


tured, produc 


distributor int 


otherwis 
Which such motor vehicle fuel was imported into this 
ate, and for 
imported into this State and thereafter aequired by 


ch gallon of motor vehicle fuel 


such distributor in the original package or container 
in which the same imported and thereafter so dis- 
tributed by such distributor otherwise than in the 
imal package or container in which the same was 
imported into this State.” 


“See, 4. License taxes herein required to be paid 
shall be payable in monthly installments to the State 
Controller for the month ending April 30, 1931, and 
each and every calendar month thereafter. The lic 
tax shall be a lien npon all property of the distributor, 
atti yibution sub- 
ject to said license tax, having the effect of an execu- 


nse 


hing at the time of delivery or dis 


tion duly levied against all property of the dis 


i 
tributor, and remaining until the license tax is paid, 
or the property sold in payment thereof. * * * 

“The Controller must also immediately transmit 
notice of such delinquency to the Attorney General 
who shall at once proceed to collect all sums due to 
the State from any such distributor hereunder by 
bringing suit against the necessary parties to effect 
forfeiture of the bond or bonds of the distributor or 
of the money or securities deposited by the distributor 
with the State Treasurer in accordance with the terms 
of section 2 of this act, reducing any deficiency to 


judgment against the distributor. 


% * * * * * * 


“Tn any suit brought to enforce the rights of the 
State hereunder the assessment roll prepared by the 
State Board of Equalization pursuant to section 6 of 
this act, or a copy of so much thereof as is applicable 
in such suit, duly certified by the Controller showing 
unpaid license taxes assessed against any distributor, 
shall be prima facie evidence of the assessment of the 
license tax, the delinquency thereof, the amount of the 
license tax, penalties and costs due and unpaid to the 
State, that the distributor is indebted to the people of 
the State of California in the amount of such license 
tax and penalties therein appearmeg unpaid and that 
all the forms of law in relation to the assessment and 
levy of such license tax have been fully complied with 
by all persons required to perform administrative 
duties under this act.”’ 


‘Sec. 10. The provisions of this act requiring the 
payment of license taxes shall not be held or construed 


i 


to apply to motor vehicle fuel imported into this 
State in interstate or foreign commerce and intended 
to be sold in the original and unbroken tank cars or 
other original receptac! 


containers or packages and 
so sold while the same are in interstate or foreign 
commerce, nor to any motor vehicle fuel exported from 
this State hy the distributor or delivered by the dis- 
tributor to any vessel clearing from a port of this State 
Je of this State and actually exported 


for a port outs 


from this State in such vessel, nor to any motor vehicle 
fuel sold to the government of the United States or 
any department thereof for official use of said govern- 
ment, but every distributor shall be required to report 
such exports and sales to the State Board of Equaliza- 
tion in such detail as that board may require, otherwise 
the exemption herein granted shall be null and void 
and all such fuel shall be considered distributed in 
this State subject fully to the provi: 
ate 90? 


ons of this 


“See, 11. Any person, firm, association or corpora- 


tion who shall buy and use any motor vehicle fuel 
for purposes other than in motor vehicles operated 


upon the public highways of the State of California, 


or who shall export the same for use outside of this 
State, or any employee of the United States Govern- 


ment, who shall bu, 
the 
fr 
wovernnent of the United State 
thereof which buys motor vehiele fuel for official use 


any motor vehicle fuel and use 
ine exclusively in the transportation of rural 


delivery mail and special delivery mail or the 
or any department 


es 


iv 

of said government or department and on which fuel 
no claim for exemption from payment of the tax im 
posed by this statute could be filed in accordance with 
section 10 of this act and who shall have paid any 
license tax for such motor vehicle fuel hereby required 
to be paid, either directly or to the vendor from whom 
it was purchased, or indirectly by the adding of the 
amount of such license tax to the price of such fuel, 
shall be reimbursed and repaid the amount of such 
license tax paid by him or it upon presenting to the 
State Controller an affidavit supported by the original 
invoice or invoices showing such purchase, which aff- 
davit shall be verified by the oath of the claimant and 
shall state the total amount of such fuel so purchased 
and that the claimant has paid the price thereof and 
the manner and the equipment in which the claimant 
has used the same; provided, however, that any motor 
vehicle fuel carried from this State in the fuel tank 
of a motor vehicle shall not be considered as exported 
Pron adiccotaie.. 


‘Sec. 16. No injunction or writ of mandate or 
other legal or equitable process shall ever issue in any 
suit, actlon or proceeding in any court against this 
State or against any officer thereof, to prevent or 
enjoin the collection under this act of any license tax 
assessed by the State Board of Equalization; but after 
payment of any such license tax under protest duly 
verified and setting forth the grounds of objection to 
the legality of such license tax, the distributor paying 
such license tax may bring an action against the State 


‘Treasurer in the superior court of the county of Si 


ramento for the recovery of the license tax so paid 
under protest. * * * 

“Tn no ease shall any judgment be rendered in favor 
of the plaintiff in any action brought against the State 
‘Treasurer to recover any license tax paid hereunder, 
when such action is brought by or in the name of an 
assicnee of the distributor paying said license tax, or 
by any person, company or corporation other than the 
person, company or corporation that has paid such 
license tax.” 
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ON APPEAL PROM THE SUPREME COURT OF THE STATE OF 
CALIFORNIA 


BRIEF FOR THE UNITED STATES AS AMICUS CURIAE 


‘The United States presents this brief as amicus 
curiae because it is vitally interested in the ques- 


kk to raise, namely, 


tion which the parties 
Larmy post exchange is a Federal in- 
ous to have the question 
litigated only in a contro in which the issue 
y raised, We think that this Court has 
jurisdiction under Section (a) of the Ju- 
Code to consider the issue upon appeal, and 
that the record does not present a Federal ques- 
a) 


whether 
strumentality, and is ans 


is proper! 


2 


tion which could support a writ of certiorarl 


under Section 237 (b). 

1. Preliminary—This case arose in the Cal- 
fornia courts as a suit for refund of gasoline 
taxes which the Standard Oil Company of Cali- 
fornia brought against the State Treasurer. ‘The 
taxes had been paid by the Oil Company to the 
State with respect to easoline which it had sold to 
several United States Army Post Exchanges, none 
of which is located on territory subject to the ex- 
clusive jurisdiction of the United States. 

The taxes were imposed by the California Motor 
Vehicle Fuel License Tax Act (Cal. Stats. 1923, 
p. 571, as amended by Cal. Stats. 1925, p. 699; Cal. 
Stats. 1927, p. 1308; Cal. Stats. 1929, pp. 112, 1591; 
Cal. Stats. 1931, pp. 105, 1652, 2001, 2288; Cal. 
Stats. 1933, pp. 1249, 1631; Cal. Stats. 1935, pp. 
1646, 1692, 1717, 1760; Cal. Stats. 1937, p. 2217, 
Cal. Stats. 1939, pp. 1714, 2222), which provides in 
part as follows: 

Sec. 3. A license tax is hereby imposed 
for the privilege of distributing, within the 
meaning of section 7 of this act, any motor 
vehicle fuel. Said heense tax shall be ac- 
cording to or measured by the gallonage of 
motor vehicle fuel so distributed in this 
State and shall be at the rate of three cents 
for each gallon of such fuel refined, manu- 
factured, produced, blended or compounded 
by such distributor in this State and so dis- 
tributed by him in this State, or imported 
by such distributor into and so distributed 


3 


by him in this State otherwise than in the 
original package or container’ * * * 


The Oil Company sought refund on two main 
ground: 


(1) that the taxes were invalid under 
the Federal Constitution since they were imposed 
with respeet to sales to Federal instrumentalities 
(2) that, in any event, the sales in question were 
exempt under Section 10 of the California Act 
whieh provides: 
See. 10. The pre s of this act re- 
quiring the payment of Heense taxes shall 
not be held or construed to apply * * * 
to any motor vehicle fuel sold to the gov- 
ernment of the United States or any de- 
partment thercof for offieial use of said 
government, * * * 


(a) As to the first ground, it is now clear that 
vie tax mia 


be imposed upon a vendor? with 


‘on 7 of that Act provides (Cal, Stats. 1987, p. 2219) + 
#Ste. 7. Kor the purposes of this act all motor vebiele fuel 
sold, donated, consigned for sale, bartered or used 
(ected to be distributed, and to insure the proper 
{ration of this act-and to prevent evasion of the license tax: 
Hereby imposed it shall be presumed that all motor 
fuel refined, amumfactured, produced, blended or com- 
pounded in this State, or imported into this State, and no 
Jonger in the possession of the distributor, has been dis- 
iInated anless the is established; " * * 


thing: in thi IL be construed as reqitin 
payment of the Ti ed upon more tha 
pia sale, distribution or transfer of the sume motor vehicle 
fuel.” 


‘(cshown by the quoted portions of Sections # and 7 and 
hy Seotions 1.4. aud 9 of the California Motor Ve~ 


4 


respect to sales to the United States. See Alabama 
y. King & Boozer, 914U.8.1,9. To the extent that 
a different view once prevailed in such cases as 
Panhandle Oil Co. v. Knox, 29717 U.S. 218, 1t seems 
to have been rejected in the King &: Boozer deci- 
sion. Accordingly, the Oul Company’s attempt to 
avoid the tax on the eround that it is unconstitu- 
tional does not present a substantial Federal ques- 


tion. 
(b) As to the second eround, it is clear that 


whatever exemption the Oil Company may claim 1s 
derived solely from the California statute. ‘There 
is no Constitutional prohibition against a state tax 
upon the vendor with respect to sales to the United 
States or its instrumentalities. And so far as the 


hicle Fuel License Tax Act, the tax is imposed solely on the 
distributor—i. e., the vendor. This is clear from the Act 
and the California courts have so held. People vy. Ventura 
Refining Co., 204 Cal. 286, 294; Standard Oil Co. v. Johnson, 
10 Cal. (2d) 758, 767-768; Rio Grande Oil Co. v. Los An- 
geles, 6 Cal. App. (2d) 200; cf. Western L. Co. v. State Bd. 
of Equalization, 11 Cal. (2d) 156. We may assume, a7- 
guendo, that a post exchange, as the distributor, may become 
hable for tax with respect to sales made by it. But this 
was not the situation here. The taxes here in controversy 
were imposed upon the Oil Company as vendor; the post 
exchanges were simply vendees (R. 2-5, 73, 76-77), and the 
legal incidence of the taxes did not fall upon them. Al- 
though the Oi! Company may contend that the tax is 
imposed upon the vendee, the plain fact is that it is suing in 
its own name and on its own behalf for refund of taxes 
which it paid as vendor. Moreover, to the extent that Cali- 
fornia does impose any gasoline taxes upon Post Exchanges, 
those taxes have been paid by the Post Exchanges in accord- 
ance with the terms of the Hayden-Cartwright Act dis- 
cussed in footnote 5, énfra, p. 8. 


5 


Constitutional issue is involved it makes no differ- 
enee whether a post exchange is a Federal instrn- 
mentality; a state fax upon the vendor is valid 
even where the purchaser is the United States 
itself, The Oil Company's claim to exemption 
cond ground is therefore founded solely 
upon the state statute which by 


upon thes 

s terms has 
rmpt sales to the United States 
“or any departnent thereof.” Whether a post 
exchange is a department’? of the United States 
within the meaning of the California statute is 


undertaken to ex 


purely a question of construction of the state stat- 
nie.’ as will be shown in greater detail, i/ 
2, This case i 


under Section 2 


not properly before the Court 
> (a) of the Judicial Code—The 
jurisdictional statement filed by the appellant re- 
jon 237 (a) of the Judicial Code as 
the basis for jurisdiction (p. 2), and Seetion 237 


lies upon § 


(a) provide: 
See | (a) A final judgment or decree 

in any suit in the highest court of a State 

in which a decision in the suit could be had, 
where is drawn in question the validity of a 
treaty or statute of the United States, and 

the decision i inst its validity; or where 


1) a federal instrumentality seh i 
Valley Authority which is equivalent to the United States in 
the constitutional sense may oc may not be equivalent of the 
wif within the meaning 


United States or a de 
of a statute, Bierce v. 
Cnited States v. Marven, 07 U.S he ques 
is one of statutory construction, and here it is one of con- 
struction of the state statute, 
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is drawn in question the validity of a statute 
of any State, on the ground of its being re- 
pugnant to the Constitution, treaties, x: 
laws of the United States, and the decision 
ig in favor of its validity, may be reviewed 
by the Supreme Court upon appeal * * * 
[Italics supphed. | 
It is plain that these provisions are applicable 
here only to the extent that the state court sus- 
tained the validity of the Califcrnia statute as 
against the contention that it was repugnant to the 
Constitution. But the only contention of uncon- 
stitutionality was that a state may not tax a 
vendor with respect to sales to the United States 
or its instrumentalities, and that contention does 
not raise a substantial Federal question. That 
question was unambiguously answered in Ala- 
bama v. King & Boozer, 314 U.S. at 9, and can- 
not form the basis for an appeal under Section 
Zot (al 
Moreover, it is clear that Section 237 (a) does 
not authorize an appeal with respect to the court’s 
ruling on the Oil Company’s contention that the 
sales were exempt under Section 10 of the Cali- 
fornia statute. In holding that the sales were not 
exempt under the statute, the California court 
was not sustaining the validity of a state statute; 
the statute was valid whether or not the exemp- 
tion apphed, and the court simply ruled that the 
exemption did not apply. 
o. This case does not wmvolve any substantial 
Federal question which could support a writ of 


certiorari under Scetion 237 (b) of the Judicial 
Code——We think it abundantly clear that neither 
of the two grounds relied upon by the Oil Com- 
pany can form the basis for au appeal under See- 
tion 237 (a). Under Section 
the Court is directed to treat the appellant's 


37 (e), however, 


papers as a petition for certiorari where the proper 
mode of invoking review is by petition for 


eortiovari. We submit that this Court could have 


no jurisdiction over this controversy even through 
certiorari. 

This case comes here from a state court, end 
Section 237 (b) makes it plain that the writ ma 


issue only where a Fede right is involved 
But as shown above, the claim that the ‘alifornia 
statute violates the Constitution of the United 


antial Federal 


States does not present a subs! 


* Section 287 (hb) provides as follow: 
a(h) Ir shall be competent for the Supreme Court, b 
tiopari, to require that there be certified to it for review and 
determination, with the same power and authority and with 
like effect as if brought up by appeal, any canse where- 
inv final jndgment ov decree hax been rendered or passed 
Ly the highest court of a State in which a decision could 
be had where is drawn in question the validity of w treaty 
oy statute of the United States: or where is drawn bt 
the validity of « statute of any State on the ground 
of its being repngnant to Che Constitution, treaties, ox ws 
bf the United States: or where any title, right. privilege, or 
Jimunity is specially set up or claimed by either party 
Lor cate 


sider the Constitution, or any treaty or statute: 
tuisciot held or authority exercised under, the United States; 
inl the power to teview under this paragraph mny be eX 
1 is suistined as where 


ervisod as well where the Federal cla 
it is denied, 
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and, as we shall undertake to show 1 


question, | | 
ail, the claim to exemption under Sec- 


greater det 
tion 10 of the California statute does not present 
4 Federal question at all. 

The exemption accorded by Section 10 of the 
\alifornia statute apples to sales of gasoline 
made ‘‘to the government of the United States or 
any department thereof for official use of said 
government.” If any army post exchange is not 
a “department” within the meaning of Section 10, 
the exemption does not apply. And whether it is 
a ‘‘department”’ is solely a question of mterpre- 
tation of the California statute. There 1s no basis 
whatever for injecting mto this eontroversy the 
question whether a post exchange is a federal in- 
strumentality for the purpose of determining 
whether a state tax imposed upon the post ex- 
change would be valid under the Federal Con- 
stitution.” 


> Moreover, to the extent that any gasoline taxes are Im- 
posed upon a post exchange itself, Congress has made spe- 
cific provision with respect thereto. Section 10 of the Hay- 
den-Cartwright Act, c. 582, 49 Stat. 1519, provides that all 
state taxes upon sales of gasoline may be levied in the same 
manner and to the same extent when such sales are made by 
or through post exchanges or similar agencies located on 
United States military or other reservations, when such 
easoline is not for the exclusive use of the United States. 
We are informed that the War Department has construed 
these provisions as being applicable to the military reserva- 
tions in question and that under its direction, the very post 
exchanges here in controversy have filed returns with the 
State of California and have made payment of taxes upon 
their sales of gasoline during the very period here in 
question, 
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It is entirely immaterial that the Califormia 
court may ha: 


considered decisions of this Court 
relating to intergovernmental tax immunity un- 
dev the Constitution 
tion of the state statute. 
tion is that the reli¢ 


an aid to the interpreta- 
The pivotal considera- 
ny, which the Oil Com- 
pany might obtain on this ground would be relief 
under the sfate statute, not under the Federal 
Constitution. 

The dee Excentors y. Swann, 
150 U. Tn that 
sion of the Supreme Court of Alabama had turned 
pon the proper construction of an Alabama 
statute authorizing the 


a 


on in Mille 
is analogou 


18 


ea deci- 


e of certain lands which 
had been granted to Mabama by Congres 


cordance with the 


in ac- 
‘s granting the 
same.” The Alabama court had construed the 
feder 
imposing a condition precedent to a sale. An 
appeal wi 
that the properly coustrued, did 
hot Impose such a condition, ‘The appeal was 


s of Congres 


al acts, thus incorporated into the state law, 


aken to this Court upon the ground 
of Congress 


dismissed for lack of a federal question, The 
Court said (pp, 186-197) + 


The question is not wl 
the State under the ae Congress, but 
What authority the railroad eompany had 
under the statute of the State, The con- 
struction of sueh a statute is a matter for 
the state eonrt, and its determination 
thereof is binding on this court. The fact 
that the state statute and the mortgage 


t rights pass 


10 


refer to certain acts of Congress as pre- 
scribing the rule and measure of the rights 
granted by the State, does not make the 
determination of such rights a Federal 
question. A State may prescribe the pro- 
cedure in the Federal courts as the rule of 
practice in its own tribunals; 1t may an- 
thorize the disposal of its own lands in ac- 
cordance with the provisions for the sale 
of the public lands of the United States; 
and in such cases an examination may be 
necessary of the acts of Congress, the rules 
of the Federal courts, and the practices of 
the Land Department, and yet the questions 
for decision would not be of a Federal 
character. The inquiry along Federal lines 
is only incidental to a determination of the 
local question of what the State has re- 
aquired and prescribed. The matter decided 
is one of state rule and practice. The facts 
by which that state rule and practice are 
determined may be of a Federal origin. 
[itahes supplied. | 


A similar situation was presented in Louisville 
& Nashville R. R. Co. v. Western Union Telegraph 
C'o., 237 U. S. 300, in which it was suggested that 
Jurisdiction of the writ of error might be sus- 
tained on the ground that the act of Louisiana 
under which appellee operated required that it 
comply with an act of Congress. The Court held 


that the writ of error could not be sustained on 
that basis, saying (p. 303): 


right claimed is a state law, the suit to 


i 


assert it arises under the state law none 
the less that the state law has attached a 
condition that only alien legislation ean 
fulfill. ‘The state law is the sole determi- 
nant of the conditions supposed, and its 
veference elsewhere for their fulfilment is 
like the reference to a document that it 
adopts and makes part of The suit 
is not maintained by virtue of the Act of 
but by virtue of the Louisiana 
statute that allows itself to be satisfied by 
that Act. See Tulerstate Street Ry. ve 
Massachusetts, 207 U. 8. 79, 84. 
Compare Carmichael v. Southern Coal Co, 301 
U, 8. 495, 507. 
As pointed ont by Mr. 
y. First Nat, Bank: 


Counre 


Justice Cardozo in Gully 
9 U.S. 109, 115: ‘Not every 
question of federal law emerging in a suit is proof 
that a federal law is the basis of the suit.’” And, 
as in the Gully case, the instant ease presents a 
s that a 
question of federal law is lurking in the baek- 
gvomd © * #7 Td., p. 117." 


The principle is wlso ihistrated by cases in whieh the 
statute or law of one State is drawn in question jn the courts 
of another State, Thus. in City Bank Farmers’ Trust Cov. 
Vow York Content &. Ry Co N.Y. 49, the issue was 
Whether a transfer was taxable by the lows of Pennsylvania, 
The Supreme Court of Penn: . in an earlier decision, 
Tul held that the provisions did 
not inelude residen nn certain 
ind. becuse the w York and a 
ov York =tartite had stated that the vw did not 
ant an similay exemption to residents of Pennsylvania, 
The New York Court of Appeals, however. held the ruling 


situation where “the most one ean say 


New York dying wi 
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The distinction was recently made clear in State 
Tar Comm'n. Vv. Van Cott, 906 U. 8. 511. There, 
the Supreme Court of Utah had held that the sal- 
arv of an employee of the Reconstruction Finance 
Corporation was not taxable under the Utah in- 
come-tax law which exempted salaries ‘for serv- 
‘ces rendered in connection with the exercise of an 
essential governmental function.’’ It was not 
clear from the opinion of the Utah court whether 
its ruling was based upon an interpretation of its 
own statute or whether it undertook to grant the 
exemption under the compulsion of the Federal 


Le. 
> 


Constitution; and these two grounds were so *"In- 
terwoven”’ that this Court was ‘‘unable to conclude 


of the Tax Commission to be erroneous, and the statute to be 
unconstitutional. But, in determining the law of Pennsyl- 
vania, the court, speaking through Chief Judge Cardozo, 
said (p. 63): 

“The judgment before us may not stand while the judg- 
ment of the Supreme Court of Pennsylvania is standing un- 
changed. That judgment, right or wrong, decides the whole 
issue. The issue is merely this: do the laws of Pennsyl- 
vania, properly interpreted, impose a tax upon the plain- 
tifl’s shares of stock in a Pennsylvania corporation’ ‘The 
Supreme Court of Pennsylvania has said that they do. In 
reaching that conclusion it has had occasion to consider the 
meaning and effect of the statutes of New York. What it 
has said in that regard does not constitute its decision. 
What it has said in that regard is a step in the process of 
reasoning leading up to the decision. In the end it has 
determined, not the meaning and effect of the statutes of 
New York, but the meaning and effect of the statutes of 
Pennsylvania. As to that. as we have said, its authority is 
final.” 
See also Zngenohl vy. Olsen & Co., 273 U.S. 541; Godard v. 
Gray, L. R. 6 Q. B. 139, 151. | 


13 


that the judement” vested ‘upon an independent 
interpretation of the state law’? (306 U. 1, 
514). Furthermore, the intervening decision in 
Graves v. New York ex rel. O'Keefe, 306 U. 8. 
466, showed that the state court had erroneously 
construed the Federal Constitution, The Court 
therefore remanded the ease to the Supreme Court 
of Utah for further consideration. Tn taking this 
action, this Court adverted to the familiar rule 
that if the state court had been— 


only incidentally referring to decisions of 
this Court in determining the meaning of 
the state law, and had coneluded therefrom 
that the statute was itself intended to grant 
exemption to respondent, this Court would 
have no jurisdiction to review that question, 

(306 U. 8. 511, 514] 
In Minnesota v. National Tea Co. 
this Court: similarly 


of the Supreme Court of Minnesota because it was 
not clear from the opinion of the state court 
tute ine 


tate 


whether ifs decision in holding a 


e or federal eon- 
ibility 
that “the state court employed the decisions under 
the fede 
thorities for 


valid was gromded upon the sta 
stitution. This Court recognized the po: 


vl constitution me 


‘ly as perstas 
ndependent interpretation of the 
id that ‘If that were 


state constitution”, and 
true, we would have no jurisdiction to review"? 
(309 U. 8. i 

the state court in order that it might clarify its 
ground of decis 


was remanded to 


14 


The instant ease follows a fortiorari from the 
Van Cott and National Tea Co. eases. In each 
of those cases the Court refused to pass upon 
the merits where it was not certain whether the 
state court had rested its decision upon federal 
or state grounds. ‘There was a possibility im those 
cases that the decisions might have been rested 
exclusively upon either Federal or state grounds, 
and the remand permitted the state court to indi- 
cate which ground was selected as dispositive of 
the controversy. In the instant case, however, the 
state court could not possibly have rested its de- 
cision upon Federal grounds. At most, a federal 
question merely lurked in the background of the 
interpretation of section 10 of the state act, and 
could not constitute the operative basis for deci- 
sion. Accordingly, not only should the Court 
refuse to pass upon the issue here just as it did in 
the Van Cott and National Tea Co. cases, but there 
may not even be any occasion for a remand to the 
state court for the purpose of clarifying its postl- 
tion. The California court could not, if it wished, 
rest its decision on constitutional grounds. The 
exemption, if any, to which the Oil Company may 
be entitled would be derived solely from the state 
statute; no principle of constitutional law could 
be invoked as the operative force requiring the 
exemption.’ However, if the Court should hold 
that a Post Exchange is a ‘‘federal instrumental- 


‘To be sharply distinguished are those cases in which 
federal and state questions are interwoven and where the 


ity” in Query v. United States, No. G19, this ease 
could be remanded to the California court for re- 
consideration of the state question, as was done in 
Patterson v- Alabama, 294 U.S. 600, 607. 

Nor is any federal question raised in this ease 
by reason of the Act of October 9, 1940, ¢ 787, 
54 Stat. 1059, which undertakes to permit states 


to levy taxes within areas that are other 


p suh- 


jeet to the exchisive territort 
United States. 


jurisdiction of the 
That statute simply extends the 
il jurisdiction of the states to emby 


territor 


Gate court's decision rests upon what it conceives to be the 
compulsion of federal law." See Breisoh v, Central B. 2. of 
Ralls “S.1s4,489, See also Red Cross Line v. Atlantio 
Foauit Coo 200 U, 3. 10D. 1202 Tipton ve Mtohison By. Co. 
O98 U.S. Hl, 191-102, Tn that situation this Court has felt 
free to reexamine the state court's ruling, But it will be ob- 
wl that in the instant ease no provision of federal law 
has any compelling eifect whatever upon the interpreta 
‘of the state statute, ‘The State could have granted or with- 
held the exemption at will, and whatever aid the California 
court may have sought from the decisions of this Court in 
construing the exemption certainly eannot be treated as the 
equivalent of that “compulsion of federal law” referred to in 
the Breiseh decisi 
‘Moreover, it should also be kept in mind that the issue in 
the Byriech case was not whether there was a federal ques 
tion within the aueaning of Section 247 (a) or (b) of the 
“Tudiein| Code, ‘That ease came to the federal courts through 
diversity of citizenship, and the existence of a federal ques- 
-y condition to jurisdietion, ‘The 
jncne in that case related to the extent to which a federal 
eure would be bonnd by state court decisions, Although 
the isses appear to be superficially similar, it is by no means 
lear that the same criteria are controlling in determining 
the existence of a federal question for the purpose of mark- 
inye out the Timits of this Court's appellute jurisdiction 
within the meaning of Section 287 


tion was not a nee 


7. 
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areas not theretofore within their taxing Bowes 
None of the areas in this case (R. 2), however, is 
within the exclusive jurisdiction of the United 
States, so that there can be no question whatever 
as to the application or interpretation of the Act 


of October 9, 1940. 
CONCLUSION 


This case is not properly before the Court under 
Section 237 (a) of the Judicial Code, and there is 
not presented any federal question that could sup- 
port a writ of certiorari under Section 237 (b). 
The case should be dismissed. However, if the 
Court should hold that a Post Exchange is a ‘‘fed- 
eral instrumentality’’ in the constitutional sense in 
Query v. United States, No. 619, the Court might 
properly remand this case for reconsideration of 
the state question as was done in Patterson vy. Ala- 
bama, 294 U. 8. 600, 607. 

CHARLES FAHy, 

Solicitor General. 

SAMUEL QO. CLARK, J?r., 

Assistant Attorney General. 

SEWALL KEy, 

ARNOLD RAum, 

ALVIN J. ROCKWELL, 
Special Assistants to the Attorney General. 

Masor GENERAL Myron C. CRAMER, 

The Judge Advocate General. 

FRED W. LLEWELLYN, 

Colonel, Judge Advocate 
General’s Department. 
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SUPREME COURT OF THE 
UNITED STATES 


OCTOBER 'TERM, 1941 


HERMAN E. HEFLIN and 
EDWARD HUELL HEFLIN, 


Petitioners, 


No. 
vs, 
UNITED STATES OF AMERICA, 
Respondent. 


PETITION FOR WRIT OF CERTIORARI TO THE 
UNITED STATES CIRCUIT COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 


‘YO THE HONORABLE SUPREME COURT OF THE 
UNITED STATES: 


Heflin and Edward Huell 
of a Writ of Certiorari 
to review a judgment of the Circuit Court of Appeals 
for the Fifth Cireuit entered herein on the 9th day of 
Pi 942 (R. 80), petition for rehearing denied 


or 
March 10, 1942 (R. 85) 


‘The Petitioners, Herman 


JURISDICTION 
The jurisdiction of this Court is invoked under sec- 
tion 240 (a) of the Judicial Code, as amended by the 
Act of February 13, 1925, and the Rules of Practice 
and Procedure in criminal cases promulgated by this 


Court. 
DECISION OF THE COURT BELOW 


The opinion of the Court below is contained in the 
record beginning at page 28. 

MATTER INVOLVED AND QUESTION 
PRESENTED 

On April 14, 1941, the Petitioners, Herman E. Heflin 
and Edward Huell Heflin, went on trial before District 
Judge John W. Holland at Miami, Florida, on a charge 
of conspiracy to violate the alcohol tax statutes. On 
April 7th, testimony was concluded and arguments tc 
the jury begun. While Mr. Roach, one of the Petition- 
ers’ attorneys, was addressing his final argument to 
the jury, Judge Holland, without notice to counsel and 
without suspending or adjourning Court, left the bench 
and the courtroom and retired to a lavatory some dis- 
tance away trom the courtroom where he heeded a eal) 
of nature. During the absence of the Judge, the door 
between the courtroom and the adjacent anteroom was 
closed and the door between the adjacent anteroom 
and the Judge’s private lavatory was closed (R. 13). 
The Judge remained absent from the courtroom and 
out of sight and hearing of counsel and jury for several 
minutes. The jury observed the Judge’s departure. Mr. 
Roach did not know when Judge Holland had left the 
courtroom (although he later noticed his absence) and 
he continued his address throughout the absence of 
the Judge and after his return to the bench. 

The question presented is: Did this action by the 
Trial Judge deprive the Petitioners of their rioeht to a 
fair trial by an imnartial jury as guaranteed to them 
by the Constitution ? 

SPECIFICATION OF ERRORS 
The Circuit Court of Appeals erred in approving the 


€) 


& 


action of the trial judge: 

1. In absenting himself from the courtroom for a 
short period of time during the trial while Defendants’ 
counsel was arguing said cause to the jury (R. 17) 

2. In denying the Defendants’ motion for a new 
trial (R.17). 

3. In entering final judgements of conviction 
(R. 25). 

REASONS RELIED ON FOR THE ALLOWANCI 
OF THE WRIT 

The Petitioners contend that this is a proper case 
for the granting of a Writ of Certiorari for the follow- 
ing reasons, among others: 

Recause the United States Circuit Court of Appeals, 
Fifth Cireuit, in affirming the judgment of the Dis- 
trict Court: 

(a) Has decided important questions of law in a way 
in conflict with applicable decisions of this Supreme 
Court. 

(b) Has decided important questions of law in a way 
which conflict with applicable local decisions. 

(c) Has decided important questions of general law 
jon is in conflict with the great weight of 
ithority, and with the decisions of at least one other 
Circuit Court of Appeals and of this Supreme Court. 

(d) Has so far departed from the accepted and usual 
course of judicial procedure and has so far sanetioned 
such a departure by a lower court as to call for an ex- 
vreise of the power of supervision by the United States 
Supreme Court, 

{e) Has rendered null and void the safeguards of 
the Sixth Amendment to the Constitution of the Unit 
ed States which provides that 
in all criminal prosecutions the aceused shall en- 

joy the right to a speedy and public trial by an 
impartial jury.” 

In view of the foregoing reasons and the supporting 
brief hereafter attached, it is 1 spectfully jitted 
that this petition for a Writ of Certiorari should be 
vvanted, 

ARGUMENT IN SUPPORT OF PETITION 
he simple contention here is that the Petitioner+ 


did not receive the trial by jury guaranteed to them 
by the Constitution. As was said by Mr. Justice Gray 
in Capital Traction Co. vs. Hof, 174 U. 8. 1, 19 8. Ct. 
580, 43 L.Ed. 873: (cited with approval in Patton Vs. 
US. 50 S. Ct, 253, U.S. 276, 289, 74 L.Ed, 854) 


“<‘Trial by jury’, in the primary and usual sense 
of the term at the common law and in the Amer- 
ican constitutions, is not merely atrial by Jury 
of twelve men before an officer vested witn au- 
thority to cause them to be summoned and em- 
panelled, to administer oaths to them and to the 
constable in charge, and to enter judgment and 
issue execution of their verdict; but is a trial 
by a jury of twelve men, in the presence and un- 
der the superintendence of a judge empowered 
to instruct them on the law and to advise them 
on the facts, and (except on acquittal of a crim- 
inal charge) to set aside their verdict if in his 
opinion it is against the law or the evidence. 
This proposition has been so eenerally admitted 
and so seldom contested that there has been lit- 
tle occasion for its distinct assertion.” 


In 16 Corpus Juris, Criminal Law, page 812, Sec. 
2061, the general rule, well supported by authorities, 
is thus stated: 


“In prosecutions for felonies, a great majority 
of cases lays down the general rule that the con- 
tinued presence of the Judge during the entire 
course of the trial is essential to the validity of 
the proceedings and that his absence during any 
part of the trial, such as during the examination 
of witnesses, during the argument of counsel, or 
at the handing in of the verdict, whereby he '!s not 
in a position to discharge his duties effectively, 
may vitiate the proceedings unless he orders a 
suspension of the proceedings until he returns.” 


In Slauehter vs. United States, 5 Ind. T. 234, 82 8.W 
732, decided by the Court of Appeals of the Indian 


4 


‘Territory in 1904, the precise question raised here 
was determined by the Court in the following langu 
age: 


“Phe question is, was the absence of the trial 
judge from the trial during the argument of the 
United States Attorney reversible error? We have 
examined many authorities, and we have come 
to the conclusion that in the trial of a capital 
case without the presence of a presiding judge 
at all times to uphold the majesty of the law and 
enforee its mandates there can be no trial such 
as is contemplated by the law, The proceedings 
will not run without his superintending and con- 
trolling power even for a moment. If it becomes 
wy for the presiding judge to retire for a 
minutes, he should suspend the proceedings 
until his return. Nor does it make any difference 
whether he retires from the courtroomduring the 
introduction of the evidence or the argument of 
counsel, The argument is just as much a part of 
the trial as the introduetion of testimony, and to 
be uble to pass upon the motion for a new trial the 
judge should be present in the court at all time 
during the progress of the ease from the time the 
dlerk calls the jury to the box until they retire 
With their sworn officer to consider their verdict 
‘The power of the court to suspend. the proceed- 
ings at all times is ample, and the better practice 
is to order a suspension if it becomes necessary 
for the judge to absent himself from the court- 
room,” 


‘The precise point here in controversy has been pr 
scented to and decided by the Cireuit Court of Appeals 
for the Second Circuit in Freeman vs. United States 
Fed. 59, One judge heard the witnesses for 
for the State and became incapacitated through ill 
hace, Another judge, by consent of all parties, sub 
stituted for the first jurist and tried the rest of he 


case. In reversing the conviction, the Court wrote: 


“Tt is not questioned that it is the duty of a 
trial judge to be present during all the stages of 
a criminal trial. His absence during the examin- 
tion of a witness, during the argument of counsel, 
or at the handing of a verdict, has been held to 
constitute reversible error. See People vs. Black- 
man, 127 Cal. 248, 59 Pac. 573; Thompson v. Peo- 
ple, 144 Ill. 378, 32 N.E. 968; Ellerbe v. State, 
75 Miss. 22, 522 South, 950, 41 L.R.A. 569 * * * 


“It is the opinion of this court that in a crim- 
inal case trial by jury means trial by a tribunal 
consisting of at least one judge and twelve jurors, 
all of whom must remain identical from the begin- 
ning to the end. It is not possible for either the 
eovernment or the accused, or for both, to con- 
sent to a substitution either of one judge for 
another judge, or of one juror for another ju- 
ror. THE CONTINUOUS PRESENCE OF THE 
SAME JUDGE AND JURY IS EQUALLY ES- 
SENTIAL THROUGHOUT THE WHOLE OF 
THE TRIAL”. 


The Slaughter and Freeman cases, supra, apparently 
are the only Federal cases in which this question has 
ever arisen. The overwhelming authority among the 
State decisions supports the proposition above set 
forth. The Circuit Court of Appeals below, in its opin- 
ion (R.28) cites with approval all the cases above set 
forth but justifies its refusal to follow these cases by 
saying: 


“In the present case, it clearly appears that no 
prejudice of any sort to the Defendants occurred. 
Nothing happened during the absence of the 
Judge except what their own counsel was saying. 
Counsel on observing that the Judge was absent, 
could have paused until his return but saw fit to 


continue and made no complaint until after a ver 
diet of guilty. We think this is a clear ease for 
applying the provision of 28 U.S.C.A. 391 (the 
harmless error statute)”, 


In none of the cases cited above w: 


s it made to ap- 
pear that during the Judge’s absence there occurred any 
overt uct detrimental to the Defendant, In the Beuer- 
man case, supra, the Judge, as here, left the bench and 
the courtroom during the argument on behalf of the 
Defendant and remained away for “about 10 minutes”. 
‘The majority rule is based on the sound theory that 
the moment the presiding judge leaves the sight and 
sound of the courtroom the continuity of the trial is 
immediately broken and from that moment there is 
in truth no trial, It is immaterial whether anything 
happened or failed to happen during his absence. His 
superintendence and control of the trial was at an end. 
If any questions or controversy had arisen, he could 
not have passed upon them intelligently. 


In addition to the strictly legal and constitutional 
precedents above set forth, there is at least one other 
important question involved - the inevitable effeet the 
absence of a judge during argument of counsel must 
have upon a jury. When, during counsel’s address, the 
judye deliberately and without explanation leaves the 
courtroom, a jury will naturally construe this action 
as a reflection upon the importance or the merit of 
the argument and the effeet on the client's cause 
necossivily is adverse, Under such circumstances the 
Defendant de not receive a fair trial, 
CONCLUSION 
It is therefore respectfully submitted that this 
Petition for 4 Writ of Certiorari should be granted. 
pH, ODOM 
Graham Building 
Jacksonville, Florida 
Attorney for Petitioners 
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Guthe Supreme Court of the United States 


Ocrouen TrRM, 1941 


No, 1126 


Herman E. Het 


anp Epwarp Huein Hertiy, 


Unrrep Srvres or America 


ON PETITION FOR A WRIT OF CERTIORARI TO THE U 
SEATES CIRCUIT COURT OF APPEALS POR THE FIFTH 
creel 


BRIEF FOR THE UNITED STATES IN OPPOSITION 


OPINION BELOW 


The opinion of the eireuit court of appeals 
(R. 27-28) is reported in 125 F, (2d) 700. 


JURISDICTION 

The judgment of the cirenit court of appeals 
was entered February 9, 1942 (R. 28), and the 
petition for rehearing (R, 29-% V 
March 10, 1942 (R. 33). The petition foi 
of certiorari was filed April 8, 1942. The ju 


denied. 
a writ 


diction of this Court is invoked under Section 


ay 


2 


240 (a) of the J udicial Code, as amended by the 
Act of February 18, 1925. See also Rule XI of 
the Criminal Appeals Rules promulgated by this 
Court May 7, 1934. 


QUESTION PRESENTED 


Whether the trial judge’s short absence from 
the courtroom while petitioners’ counsel was 
making his final argument to the jury constituted 
a deprivation of a trial by Jury.’ 


STATEMENT 


Petitioners were convicted on April 17, 1941 
(R. 1-2), in the United States District Court for 
the Southern District of Florida upon an indict- 
ment charging that they conspired to violate the 
internal revenue laws relating to liquor and were 
sentenced to imprisonment for a term of eleven 
months and fifteen days (R. 22-24). 

During the final argument to the jury by one 
of the attorneys for the petitioners, the trial Judge 
left the courtroom for two or three minutes to go 
to the lavatory, returning before the argument 
was completed (R. 1-2, 6, 11-12, 13, 15). The 
lavatory was off an anteroom connecting with the 
courtroom, and, during the period of the judge’s 
absence, the door between the courtroom and the 
anteroom and the door between the anteroom and 

‘This question was first raised on motion for a new trial 
and, hence, would seem not to be reviewable. Auchlin Vv. 


United States, 159 U.S. 682,685. However, since the circuit 
court of appeals considered the question, we discuss It. 
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the lavatory were closed (R, 13). Petitioners’ 
counsel noticed that the judge was gone, but did 
not object, and proceeded with his argument (R. 
2, 8, 12). There was no commotion or interrup- 
tion of the argument (R. 6,7, 15) and no question 
for ruling or determination by the judge arose 
during his absenee (R. 7, 12). Upon the judge's 
return, petitioners’ counsel did not refer to the 
judge's any objection, or take any 
exception (R Nothing w 


psence, make 
12). 
incident by cither defense or Government counsel 
(R. 10, 15). After the trial, however, petitioners: 
moved for a new trial upon this ground (R, 2), a 
hearing was held (R. 2-18), and the motion was 
denied (R, 15). 


id about the 


ARGUMENT 


Petitioners’ sole contention (Pet. 3-4) is that 
the 
‘Amendment ineludes the presence of a judge dur- 


wht to trial by jury guaranteed by the Sixth 


ing the entire trial, and that the judge, by le: 


ving 
the courtroom for two or three minutes while peti- 


engaged in his final argument 
to the jury, deprived them of their constitutional 
right, It is true that trial by jury 


tioners’ counsel wi 


sa trial by 
a jury of twelve men, in the presence and under 
the superintendence of a judge empowered to in- 
strnet them on the law and to advise them on the 
fs - * #9 Capital Traction Co. Vv. Hof, 174 
U.S. 1, 13-14; Patton v, United States, 281 U. 8. 
276, 288. But, stieally viewed, it is clear that 


+ 
these requisites of a jury trial were not vitiated 
by the short absence of the judge in the present 


ease. His ability to instruct the jury on the law 
and to advise them on the facts was not impaired 
by his failure to hear a part of the argument of 
petitioners’ counsel which was directed toward the 
jury, and no question arose during his absence 
which required his determination. To hold im such 
circumstances that petitioners were denied a jury 
trial would be to ignore the fact that ‘‘the Con- 
stitution is concerned, not with form, but with sub- 
stance.’”’ Gasoline Products Co. v. Champlin Co., 
983 U. S. 494, 498; Walker v. Southern Pacific 
Railroad, 165 U.S. 593, 596." 

Petitioners do not argue that the convictions 
were unsupported by the evidence or that they 


2In Slaughter v. United States, 5 Ind. T. 234; Ellerbe v. 
State, 75 Miss. 522 (1897), and 7hompson v. The People, 144 
Ill. 878 (1893), cited by petitioners (Pet. 4-5, 6), objections 
were made to the argument to the jury on which the judge 
was unable to rule due to his absence. In People y. Llack- 
man, 127 Cal. 248 (1899) (Pet. 6), the judge was absent 
while the prosecuting attorney was arguing tothejury. The 
opportunities for prejudice in such a case are apparent. In 
The State v. Beuerman, 59 Kan. 586 (1898), referred to by 
petitioners (Pet. 7), the court reversed for other errors dur- 
ing the course of the trial and refused to rule on the effect 
of the judge’s absence (59 Kan., at 592). Where no prej- 
udice accompanied the judge's action, the state courts have 
refused to reverse, contenting themselves with pointing out 
that the better practice is to take a recess. White v. State. 
61 Tex. Cr. R. 498 (1911); Zurbeville v. State, 56 Miss. 793 
(1879) ; Pritchett v. State, 92 Ga. 65 (1893) ; State v. Dobry, 
217 Towa 858 (1933) ; Shaffer v. State, 124 Neb. 7 (19382). 


we 


» not afforded a fair trial.’ The judge's ab- 
sence was at most a technical error whieh neither 
prejudiced petitioners nor denied them a substan- 
tial right. Accordingly, the cireuit court of ap- 
affirmed the ¢ is (R, 28) 
under Section 269 of the Judicial Code 
391), providing that On the hearing of any ap- 
peal, eertiora 


peals prope 


i, ov motion for a new trial, in any 
case, civil or criminal, the court sl 


| give judg- 
amination of the entire record 


before the court, without regard to technical 
se 


ment after an ¢: 


which do not affect the substan- 
tial rights of the partie 


errors 


Moreover, even if the absence of the trial judge 


during argument to the jury should be regarded as 


a deprivation of a constitutional right, petitioners 


now have no standing to argue the issue. Consti- 


tutional guarantees may be waived, and peti- 


tioners’ failure to object or even comment upon 


the judge’s absence until after the trial must be 
deemed such a waiver, Cf. Buckner v. Hudspe th, 


However, they do 
ing the courtroom durt Ss ". 
may have caused the jury to believe t argument had 
little importance or merit, ‘The answer to this conten- 
tion is that if counsel had called the court's attention to the 
possibility of prejudice, the alleged reflection upe 
argument could have been ¢ ust 
the jury that no such reflection was intended, 
1. We must guard against dhe magn 
f instances which were of little import 
" (Alaser v. United State Nos, 20, 31, and 
‘Term, decided 


7) that the judge, by leay- 
nent to the ju 


his Court 
ication on ap 
their set- 
2, present 
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105 F. (2d) 396, 397 (C. C. A. 10), certiorari de- 
nied, 308 U. 8. 553; Pietch v. United States, 110 
F. (2d) 817, 819 (CO. C. A. 10), certiorari denied, 
210 U.S. 648; Hagner V. United States, 285 U.S. 


427, 433.' 
CONCLUSION 


The case was correctly decided below, there is 
no question of general importance, and there 1s 
involved no conflict of decisions warranting certi- 
orari. We therefore respectfully submit that the 
petition for writ of certiorari should be denied. 

CHARLES FAHY, 
Solicitor General. 
WENDELL BERGE, 
Assistant Attorney General. 
Oscar A. PROVOST, 
Haroip FF. REIs, 
Attorneys. 
May 1942. 


4 Freeman v. United States, 227 Fed. 732, 759 (C. C. A. 2), 
upon which petitioners rely (Pet. 5-6), does not present a 
comparable situation. Moreover, as was pointed out in Si- 
mons v. United States, 119 F. (2d) 539, 543-544 (C. C. A. 9), 
certiorari denied, No. 192, this Term, October 18, 1941, the 
Freeman ease was predicated upon the premise that none of 
the aspects of a jury trial may be waived. This premise has 
been destroyed by the decision of this Court in Patton Y. 
United States, 281 U. S. 276, 290. See also Cahill v. May- 
flower Bus Lines, 7 F. Supp. 869, 872 (S. D. N. Y.), athrmed, 
77 F. (2d) 8388, 840 (C. C. A. 2). 
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Ocrosen Term, 1941. 


No. 


Masia Gas Convonation and Tre 
Istanps Gas ano Exgorate Company, 


Petitioners, 


vs. 


Tue Coutrcron or Ivvensat Re 


vr, 
Respondent. 


PETITION FOR A WRIT OF CERTIORARI TO THE 
SUPREME COURT OF THE COMMONWEALTH 
OF THE PHILIPPINES. 


‘The above named petitioners, by the undersigned, their 


attorney, respectfully pray that a writ of certiorari issue to 


review the judgment of the Supreme Court of the Common- 
wealth of the Philippines which became final October 11, 
1941 (R. 
Court of Fi 
1939 (IR. 30). 


) and which affirmed a final judgment of the 
1 Instance of the City of Manila filed July 20, 


Opinions Below. 


The opinions of the courts below are not officially 


reported. ‘The trial court's opinion is at pages 17-30 of 


the record and that of the Supreme Court of the Common- 


wealth of the Philippines is at pages 31-53. 
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Jurisdiction. 


The action was brought by petitioners to recover the 
amount of income taxes paid under protest for the years 
1934 and 1935 imposed under the pretended authority of 
laws of the Philippine Islands, and for the year 1936 under 
the pretended authority of laws of the Commonwealth of 
the Philippines. The taxes, ageregating 64,585.65 Pesos, 
were claimed to be invalid and illegal as depriving of prop- 
erty without due process of law in violation of the Act of 
Congress of August 29, 1916, known as the Philippine 
Autonomy Act (c. 416, §3, 389 Stat. 546, Title 48 U.S. C., 
§1008), and of the Constitution of the Commonwealth of 
the Philippines (Sec. 1(1), Art. IIL), which became effective 
November 14, 1935, by proclamation of the President of the 
United States pursuant to the Act of January 17, 1933, 
c. 11, 47 Stat. 761, as amended by the Act of March 24, 1934, 
c, 84, 48 Stat. 456 (Title 48 U.S. C., §$1231-1247a), known 
as the Philippine Independence Act. 

The case involves statutes of the United States, and the 
value in controversy exceeds $25,000, a Peso being worth 
50¢ in American money. This Court therefore has juris- 
diction by virtue of Title 28 U.S. C., §349 (quoted mfra, 
p. 5). The case also involves the Constitution of the Com- 
monwealth of the Philippines and this Court has jurisdic- 
tion by virtue of Title 48 U. S. C., §1257(6) (quoted znfra, 
p. 8). This application is made within six months after 
entry of judgment (October 11, 1941). Title 28 U.S. C,, 
§350 (quoted infra, p. 6). 


Statement. 
The facts were stipulated (R. 12-17). 
Petitioner, Manila Gas Corporation (referred to as the 


‘‘domestie corporation’’) was organized under the laws of 
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the Philippine Islands. Its principal office is in Manila. 
It also has an office in the City of New York (I. 12). 
Petitioner, The Islands Gas and Electrie Company 
(referred to as the “foreign corporation?) was organized 
under the laws of Ma mi 
Jersey City, New Jer 
Street, New York City. 
business in the Phi 


and, tr 


ysets its business at 
and has an office at 90 Broad 
It had and has no office, trade or 
ppine Islands and no domicile therein. 
It was and is a stockholder and a creditor of the domestic 
corporation. The ¢ tos repre 


vt 


senting the shares of 
ites representing the indebtedness of 
ion to it have always been physically 
ile in the United States (I. 12-13). 

1934, 1935 and 1936 the domestie eor- 
pe its New York office, paid to the foreign 
corporation at the latter's office in ) 


stock and the cert 


the domestic eorpor 


located at its domi 


During the y 


ation, throw 


v York dividends on 
and interest on the obligations of the domestic 
corporation held by the foreign corporation (I. 14-15). 
Defendant, as Collector of Internal Revenue of the 
Philippine Islands, assessed against the domestie corpora- 
tion as withholding agent and demanded payment of income 
taxes on the dividends and interest paid to the foreign 
corporation, ‘The domestic corporation paid the taxes der 
and under protest (R. 15-16). 
The amounts of dividends and interest paid by 


the stoc 


dur 


the 


ign corporation, the amounts of income 


domestie to the fo 


ax paid by 


the domestic corporation, and the dates of 


ymont thereof were as follows: 


Year Amounts Date 
1934 June 10, 1935 
1935 389,765,00 June 4, 1936 
1936 359,784.00 May 5, 1937 
Interest 1934 4,869.67 June 10, 1935 


1935 4,625.67 June 4, 1936 
1936 146,135.40. 8,768.12 May 5, 1937 


Totals P1,646,935.86 P64585.65 (RK. 16 
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Petitioners claimed that the assessment and collection 
of the taxes from the domestic corporation as withholding 
agent for the foreign corporation which had no office, trade 
or business in the Philippine Islands and was domiciled in 
the United States was invalid for the reason that the 
Philippine Islands had no power or authority to levy a tax 
on persons or property not within its territorial jurisdic- 
tion and that the assessment and collection of the taxes 
from either the domestic or the foreign corporation or both 
deprived them of their property without due process of 
law and denied to them the equal protection of the laws 
CR, 8): 

These claims in respect of taxes on dividends and interest 
paid in 1934 and 1935 are based upon the Bill of Rights 
contained in the Philippine Autonomy Act (quoted, infra, 
p. 6) and in respect of taxes on dividends and interest 
paid in 1936, are based on the Bill of Rights in the Philippine 
Constitution (quoted, infra, p. 8). 

Both courts overruled the claims of petitioners and 
sustained the taxes (R. 17-30, 31-53). Upon reconsidera- 
tion on motion of petitioners (R. 53-60) the Supreme Court 
of the Philippines adhered to its opinion (R. 60-61). Final 
judgment was entered October 11, 1941 (R. 67-68). 


Questions Presented. 


1. Whether the Government of the Philippine Islands 
had power to assess and collect from a Philippine corpora- 
tion, as withholding agent, income taxes on dividends and 
interest paid by it through its office in New York to a stock- 
holder and ereditor which was a corporation organized 
under the laws of Maryland and had no office or place of 
business and transacted no business in the Philippine 


Islands. 
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2. Whether the assessment and collection of such taxes 
violated the due process clauses of the Bill of Rights eon- 
tained in the Philippine Autonomy Act and, by require- 
ment of Congress (Philippine Independence Act), in the 
Constitution of the Commonwealth of the Philippine 
Islands. 


3. Whether the Government of the Commonwealth of 
the Philippines, prior to achievement of independence, is 
free from the restraints imposed upon states and terri- 
tories of the United States which limit their taxing author- 
ity to persons and property within their jurisdiction. 


Statutes Involved, 


Title 28 U. 


“6349. Certiorari to review decisions of 
Court of Philippine Islands. In any ease in the 
Supreme Court of the Philippine Islands wherein 
the Constitution, or any statute or treaty of the 
United States is involved, or wherein the value in 
controversy @ 5,000, or wherein the title or 
possession of real estate exceeding in value the sum 
of $25,000 is involved or brought in question, it shall 
be competent for the Supreme Court of the United 
States, upon the petition of a party aggrieved hy the 
final judgment or decree, to require, by certiorari, 
that the cause be certified to it for review and deter- 
mination with the same power and authority, and 
with like effect, the eause had been brought 
before it on writ of error or appeals and, except as 
provided in this section, the judgments and decrees 
of the Supreme Court of the Philippine Islands shall 
not be subject to appellate review.” 


‘wpreme 


se 


Title 28 U. S. C. $359. 


‘68350. Time for making application for writ of 
error, appeal, or certiorari; stay pending applica- 
tion for certiorari. No writ of error, appeal, or writ 
of certiorari, intended to bring any judgment or 
decree before the Supreme Court for review shall 
be allowed or entertained unless application there- 
for be duly made within three months after the entry 
of such judgment or decree, excepting that writs of 
certiorari to the Supreme Court of the Philippine 
Islands may be granted where application therefor 
is made within six months. * * *”’ 


Autonomy Act (Jones Act) of the Philippine Islands 
(Act of August 29, 1916, c. 416, §3, 39 Stat. 546, 48 U.S. C., 
§1008). 


‘$1008. Bill of rights and restrictions for islands. 
No law shall be enacted in the Philippine Islands 
which shall deprive any person of life, lberty, or 
property without due process of law, or deny to 
any person therein the equal protection of the laws. 
Private property shall not be taken for public use 
without just compensation.’’ 


Philippine Independence Act (Act of January 17, 1935, 
ce. 11, §§2, 7, 10, 47 Stat. 761, 765, 768, as amended by Act of 
March 24, 1934, c. 84, §§2, 7, 10, 48 Stat. 456, 460, 462; 48 
U.S. C., $$§1232, 1237). 


‘681232 (a) The constitution formulated and 
drafted shall be republican in form, shall contain a 
bill of rights, and shall, either as a part thereof or 
in an ordinance appended thereto, contain provi- 
sions to the effect that, pending the final and complete 
withdrawal of the sovereignty of the United States 
over the Philippine Islands— 
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(1) Alll citizens of the Philippine Islands shall 
owe allegiance to the United States. 


(2) Every officer of the government of the Com- 
monwealth of the Philippine Islands shall, before 
entering upon the discharge of his duties, take and. 
subscribe an oath of office, declaring, amoug other 
ings, that he recognizes and accepts the supreme 
y of and will maintain true faith and alle- 

wiance to the United States. 


. . . . . . 


“ (13) ‘The decisions of the courts of the Common- 
wealth of the Philippine Islands shall be subject to 
review by the Supreme Court of the United States 
s provided in paragraph (G) of section 1287 of this 
title,” 


Until the final and complete withdrawal 
of American sovereignty over the Philippine 
Islands 


“(1) Every duly adopted amendment to the con- 
stitution of the government of the Commonwealth of 
the Philippine Islands shall be submitted to the 
President of the United States for approval. If the 
President approves the amendment or if the Presi- 
dent fails to disapprove such amendment within six 
months from the time of its submission, the amend- 
ment shall take effect as a part of such constitution, 


(2) The President of the United States shall 
have authority to suspend the taking effect of or the 
operation of any law, contract, or executive order of 
the government of the Commonwealth of the Philip- 
pine Islands, whieh in his jadgment will result in a 
failure of the government of the Commonwealth of 
the Philippine Islands to fulfill its contracts, or to 
moet its bonded indebtedn \d interest thereon or 
to provide for its sinking funds, or which seems 
likely to impair the reserves for the protection of the 
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currency of the Philippine Islands, or which in his 
judgment will violate international obligations of 


the United States. 


* * % 

‘«(6) Review by the Supreme Court of the United 
States of cases from the Philippine Islands shall be 
as now provided by law; and such review shall also 
extend to all cases involving the constitution of the 
Commonwealth of the Philippine Islands. 


* * e 


Constitution of the Philippines, Vol. 30 Philippine Pub- 
lie Laws, Appendix pp. 371, 372. 


Article III, Bill of Rights. 


‘‘Srorton 1. (1) No person shall be deprived of 
life, liberty, or property without due process of law, 
nor shall any person be denied the equal protection 
of the laws.’’ 


Act No. 2833, Vol. 14, Philippine Public Laws, pages 
221, 229-230. 


‘Src. 9. (b) All persons, corporations, joint- 
stock companies, partnerships, joint accounts (cuen- 
tas en participaciOn), associations, Insurance compa- 
nies, and general co-partnerships (companias colec- 
tivas), in whatever capacity acting, including lessees 
or mortgagors of personal property, trustees acting 
in any trust capacity, executors, administrators, re- 
ceivers, conservators, employers, and all officers and 
employees of the Government of the Philippine 
Islands having the control, receipt, custody, disposal, 
or payment of interests, rents, salaries, wages, pre- 
miums, annuities, compensations, remunerations, 
emoluments, or other fixed or determinable annual 
or periodical gains, profits, and income of any non- 
resident alien individual, other than income derived 
from dividends or net profits subject to the tax estab- 


t:} 


ished in subsection (a) of section ten are hereby 
authorized and required to deduct and withhold from 
such annual or periodical gains, profits, and income 
such sum as will he sufficient to pay the normal tax 
thereon, and shall make return thereof on or before 
Mareh first of each year, and, on or before the time 
fixed by law for the payment of the tax, shall pay the 
amount withheld to the officer of the Government of 
the Philippine Islands authorized to reesive the 
same; and they are each hereby made personally 
Tinble for such tax, and they are each hereby indemni- 
fied against every person, corporation, joint stock 
company, partnership, joint-aceount (cuenta en par- 
ticipacién), association, or instranee company, or 
demand whatsoever by reason of the payment of the 
suid tax."” 


‘Act No, 3761, Vol. 26, Philippine Public Laws, pages 
71-73, approved November 26, 1930, amending Act No. 2833 
as amended, 


“Sec, 10. (a) There shall be levied, assessed, 
collected, and paid annually upon the total net income 
received in the preceding calendar year from all 
sources by every corporation, joint-stock company 
partnership, joint account (cuenta en participa ion), 
association or insurance company, organized in the 
Philippine Islands, no matter how ereated or organ- 
ived, but not including duly registered general co- 
partnerships (companias colectivas), a tax of three 
por centum upon such income; and a like tax shall be 
jovied, assessed, collected, and paid annually upon 
the total net income received in the preceding calen- 
dar year from all sources within the Philippine 
Islands by ¢ corporation, joint-stock company, 
partnership, j count (cuenta en participacion), 
associntion, ov insurance company organized, author- 
ed, or existing under the laws of any foreign coun- 
try, including interest on bonds, uotes, or other inter- 
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est-bearing obligations of residents, corporate or 


° * aK 
otherwise: * 


¥ * * 

‘Spc, 13. (e) All the provisions of this law relat- 
ing to the tax required to be deducted and withheld 
and paid to the internal revenue officer authorized to 
receive the same from the income of nonresident 
alien individuals from sources within the Philippine 
Islands shall be made applicable to the normal tax 
imposed by law upon the incomes described in sub- 
section (b) of section nine, as well as upon the income 
derived from interest upon bonds and mortgages, or 
deeds of trust, notes, or other interest-bearing obl- 
gations of a domestic or resident foreign corporation, 
joint-stock company, partnership, joint account 
(cuenta en participacién), association, and insur- 
ance company, whether or not the bonds and other 
such obligations or securities contain the so-called 
tax free covenant clause, and whether such bonds, 
obligations or securities had been heretofore or are 
hereafter issued or marketed, and the interest thereon 
paid, within or without the Philippine Islands, in 
cases where such income or interest is received or 
obtained by, or paid to, nonresident alien firms, co- 
partnerships, companies, corporations, joint-stock 
companies, partnerships, associations, trust com- 
panies, trustees and insurance companies, not engaged 
in business or trade within the Philippine Islands 
and not having any office or place of business therein. 


* * * 


‘“‘Sec. 18. (f) Likewise, all the provisions of this 
law relating to the tax required to be deducted and 
withheld and paid to the officer of the Government 
of the Philippine Islands authorized to receive the 
same from the imecome of nonresident alien in- 
dividuals from sources within the Philippine Islands 
shall be made applicable to income derived by non- 
resident alien firms, corporations, joint-stock com- 
panies, partnerships, joint accounts (cuentas en 


WW 


participacién), associations, and insurance com- 
panies, not engaged in business or trade within the 
Philippine Islands and not having any office or place 
of business therein, from dividends upon the eapital 
stock or from the net earnings on which the normal 
tax has not been paid, of domestic or other resident 
corporations, joint-stock compa 
joint accounts (cuentas en parti 
tions, 
fr 


es, partnerships, 
ipacidn), associa- 
nd insurance companies, which are exempt 
n income tax under this Act or any other law 


Section 10 of Act No. 2833, Philippine Publie Laws as 
amended, as further amended by Act No. 117, Publie Laws 
of the Commonwealth of the Philippines, Vol. 1, pages 
560, 564. 


. 10. There shall be levied, assessed, eol- 
lected and paid annually upon the total net income 
ved in the preceding calendar year from all 
< by every corporation, joint-stock company, 
partnership, joint account (cuenta en participacién), 
association, ov insurance company, organized in the 
Philippines, no matter how created or organized, but 
not including duly registered general copartnerships 
(comparias colvetivas), a tax of six per centum upon 
such income, and a like tax shall be levied, assessed, 
collected, and paid annually upon the total net income 
yeceived in the preceding calendar year from all 
sources within the Philippines by every corporation, 
joint-stock company, partnership, joint account 
(cuenta en participacion), association, or insurance 
company organized, authorized, or existing under the 
laws of any foreign country, inelnding interest on 
bonds, notes, or other interest-bearing obligations 


of vesidents, corporate or otherwise: Provided, how- 
over, That nothing in this seetion shall be construed 
as permitting the taxation of the income derived from 
dividends or uct profits on which the normal tax has 
been paid. 
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Specification of Errors to be Urged. 


The court below erred: 


1. In holding that the Philippine Islands had jurisdic- 
tion and authority to tax as income of the foreign corpora- 
tion interest and dividends paid in New York by the domes- 
tic corporation to the foreign corporation which had no 
office or place of business, and transacted no business, 
within the Philippine Islands. 


9. In holding that interest and dividends received 
in New York from the domestic corporation by the foreign 
corporation which had no office or place of business, and 
transacted no business, in the Philippine Islands consti- 
tuted income from sources within the Philippine Islands. 


3. In failing to hold that the imposition and collection 
of an income tax upon interest and dividends paid in the 
United States by the domestic corporation to the foreign 
corporation which had no office or place of business, and 
transacted no business, within the Philippine Islands con- 
stituted a violation of the due process and equal protec- 
tion of the law clauses of the Bill of Rights contained in 
the Act of Congress known as the Autonomy Act (48 U.S. 
C., §1008) and in $1 of Article III of the Constitution of the 
Philippines. 


Reasons Relied on for the Allowance of 


the Writ. 


1. The decision of the court below in upholding the 
tax assessed im respect of dividends and interest received 


by the nonresident foreign corporation having no office or 
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place of business and transacting no business in the Philip- 
pine Islands is in conflict with the decision of this Court 
in State Tax on Foreign-Held Bonds, 15 Wall. 300, and the 
decision of the United States Cirenit Court of Appeals for 
the First Cirenit in Domenech v. United Porto Rican Sugar 
Co, 62 B, (2d) 552 (cert. de ) U.S. 739). 


The ease presen 


important questions as to the con- 
struction and application of the Acts of Congress known 
as the Philippine Autonomy Act and the Philippine Inde- 
pendence Act aud of a provision in the Constitution of the 
Philippines adopted in pursuance of the Philippine Inde- 
pendence Act, which have not been but should be settled by 
this Court. 


3. This Court should determine whether in view of the 
Philippine Independence Act the Commonwealth of the 
Philippines, prior to achieving independence, is free from 
and territories of the 
xing authority to per- 


the restr 
United States which limit their 
sons and property within their ja 

Under the due process clause of the Fourteenth Amend- 


nits imposed upon states 


isdiction, 


mont a state has no power to impose a tax upon a person 
or his property unless the person has lis domicile or his 
c, Under the Philippine 
‘Autonomy Act similar limitations were imposed on the 
Philippine Islands (Act of Congress of August 29, 1916, 
©. ANG, $2) 39 Stat. 546; U.S. C., Title 48, Sec. 1008). 


property has a situs within the s 


Ge "© Tt is settled that by virtue of the bill of 
hits enacted by Congress for the Philippine 
Telands, 32 Stat. 601, 692, that guarantees equivalent 
to the due process and equal protection of the law 
clause of the Fourteenth Amendment, * * * were ex- 
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tended to the Philippine Islands.’’ Serra v. M ortiga, 
904 U. S. 470, 474. See also Yu Cong Eng. v. Trini- 
dad, 271 U. 8. 500, 522, 523. 


The taxes here in question were required to be withheld 
in respect of interest and dividends paid in the United 
States, where the bonds and stock certificates were at all 
times held, to a corporation which was a nonresident of the 
Philippine Islands and had no office or place of business 
and transacted no business therein. 

In State Tax on Foreign-Held Bonds, 15 Wall. 300, a 
statute of Pennsylvania requiring a domestic corporation 
to withhold a tax of five per cent. upon interest paid to non- 
resident bondholders and creditors of the corporation was 
held to be beyond the power of the State. Mr. Justice Field 
said, at page 520: 


‘cx * * But debts owing by corporations, like debts 
owing by individuals, are not property of the debtors 
in any sense; they are obligations of the debtors, and 
only possess value in the hands of the creditors. 
With them they are property, and in their hands they 
may be taxed. To call debts property of the debtors 
is simply to misuse terms. All the property there ean 
be in the nature of things in debts of corporations, 
belongs to the creditors, to whom they are payable, 
and follows their domicile, wherever that may be. 
Their debts can have no locality separate from the 
parties to whom they are due. This principle might 
be stated in many different ways, and supported by 
citations from numerous adjudications, but no 
number of authorities, and no forms of expression 
could add anything to its obvious truth, which is 
recognized upon its simple statement. 

‘The bonds issued by the railroad company in 
this case are undoubtedly property, but property in 
the hands of the holders, not property of the obligors. 


a) 


So far as they are held by non-residents of the State, 


they are property beyond the jurisdiction of the 
State.’" 


The principle upon whieh that ease was decided has 
‘been approved by the later eases. Buck v. Beach, 206 U, 8. 
392, 408; Farmers Loan & Trust Co. v. Minnesota, 280 U. 8. 
204, 210. 

Tt was applied in Domencch v. United Porto Rican 
Sugar Co. 62 FP. (2d) 552 (cert. den. 289 U. 8. 739), which 
substantially identical with those involved 
in this case and in which the decision of the United States 
Cirenit Court of Appeals for the First Circuit is directly 
contra 


involved fact 


that of the Philippine courts in this ease. 


There the Treasurer of Porto Rico sued to recover from 
the United Porto Rican Sugar Company 
claimed it should have 


s which he 
thheld in respect of interest paid 
by its predecessors to Maryland banks and Maryland cor- 
porations which had no places of business in Porto Rico. 
The tax was claimed under Seetions 3 and 9 of Act No. 43, 
Laws of Porto Rico of 1921, and Sections 19 and 31 of Act 
74, Laws of Porto Rico of 1925. Section 3 of Act No. 
Act, received 
or earned by citizens of the United States residing without 
Porto Rico and by din the United 
States me from sources 
located in this Iskind” should be subject to the payment of 


) provided that all income, as defined in the 


it 


ry corporation or: 


and “who in any way derive im 


the income tax. 

For purposes of comparison, we set forth Section 9 of 
Act No. 43, Lawws of Porto Rico of 19: and Section 10(a) 
of Act No. < amended by Act No. 3761, Philippine 
Public Laws, under whieh the taxes het 


1 question were 
imposed. 


Act No. 48, Laws of Porto 
Rico of 1921, Section 9 


‘In the ease * * * of a 
corporation * * * organized 
* * * in the United States 
* * * the gross income in- 
eludes only the gross income 
derived from sources within 
Porto Rico, or from the sale 
in the Island or elsewhere of 
the fruits, products or manu- 
factures harvested, produced 
or manufactured in Porto 
Rico, including also rents, 
interest on bonds, notes, 
mortgages or other wterest- 
bearing obligations of resi- 
dence [residents], whether 
mdividuals, corporations or 
entities of any kina.’’ 
(Italics ours.) 
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Act No. 2833 as amended by 
Act No. 3761, Philippine 
Public Laws, Section 
10(a) 

c¢* * * ond a like tax shall 
be levied, assessed, collected, 
and paid annually upon the 
total net income received in 
the preceding calendar year 
from all sources within the 
Philippine Islands by every 
corporation, joint-stock com- 
pany, partnership, joint ac- 
count (cuenta en partici- 
pacion), association, or in- 
surance company organized, 
authorized, or existing under 
the laws of any foreign coun- 
try, icluding interest on 
bonds, notes, or other in- 
terest-bearing obligations of 
residents, corporate or 
otherwise: Provided, how- 
ever, That nothing in this 
section shall be construed as 
permitting the taxation of 
the income derived from 
dividends or net profits on 
which the normal tax has 
been paid.’’ (Italies ours.) 


The Porto Rico Act was held to violate the due process 
clause contained in the Organic Act of Porto Rieo.* The 
court said, 62 I’. (2d), at page 555: 


* 


8737 ; 


ae a Be 


Act of March 2, 1917, e. 145, § 


Bill of rights and restrictions. 


9 


fs) 


39 Stat. 951; 48 U. S. C., 


No law shall be 


enacted in Porto Rico which shall deprive any person of 
life, liberty, or property without due process of law, 
or deny to any person therein the equal protection of the 


laws.’’ 


Ww 


«* * * Woe think it is indisputable that the 
tax is imposed on the nonresident creditor and is 
one measured by the income or interest on the loan 
or loans for a given year; that it is not simply a 
tax on the eredit or debt. The q ion then is 
whether the Le; fare of Puerto Rico had jurisdic- 
tion and authority to levy an income tax upon non- 
resident creditor corporations which had no place of 
business in Puerto Rico and did no business there 
through agents or otherwise. The answer to the 
question is so ident that the mere statement 
of the proposition is its own answer. The Lest 
lature of Puerto Rico is without authority or juris- 
diction to impose a tax upon nonresident: eorpora- 
tions measured by income earned or to be earned 
upon transactions entered into and wholly performed 
beyond the confines of Puerto Rico. It has no greater 
power in this respect than a state. 

“But if it could be said that the acts in question 
did not impose a tax upon the nonresident creditors, 
Dut was one imposed upon the credit or debt, of 
which the interest is in fact a part, that debt or credit 
had no situs in Puerto Rico. Its sitas was in Mary- 
land, outside the jurisdiction of Puerto Rico, and 
the Legislatnre of Puerto Rico had no authority or 
jurisdiction over it and could not tax it. ‘The debt 
Was a mere chose in action or intangible personal 
property, the sitns of which was in Maryland where 
the ereditor corporations were organized and did 
business."” 


In Street It 
(18, W. 3 
corporation to withhold from y 


itroad Company v. Morrow, 87 Tenn, 406 
8), a Tennessee statute requi 


ng a domestic 


nents of interest coupons 
sident bondholders 


was held unconstitutional, Lurton, J., saying at page 438 


the amount of tax assessed against non 
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«“* * * By no sort of fiction can the jurisdiction 
of the State be held to extend to the property which 
a non-resident has in a debt which he holds against 
a resident. The creditor cannot be taxed because 
he is not within the jurisdiction, and his property 
eannot be taxed because it is not within the juris- 


diction. ’’ 


The Supreme Court of Wisconsin has also recognized 
that a state may not impose a tax on interest received by 
nonresident bondholders. In State ex rel. Mantowoc Gas 
Co. v. Wisconsin Tax Commission, 161 Wis. 111 (152 N. W. 
848), the court said at page 115 (152 N. W., p. 850): 


cx * * The law levying an income tax upon non- 
residents ‘upon such income as is derived from 
sources within the state or within its jurisdiction,’ 
must be construed to mean such income as issues 
directly from property or business located within 
the state, and not income from loans made therein, 
though, as here, secured by a trust deed upon prop- 
erty situated within the state. The situs of the 
property out of which such income issues is that 
of the domicile of the ereditor. State Tax on 
Foreign-held Bonds, 15 Wall. 300.’’ 


The Supreme Court of the Philippines in answer to 
petitioners’ contention that the dividends and interest re- 
ceived by the foreign corporation were income from sources 
outside the Philippines and therefore were not subject to 
the payment of income tax and that the Government had 
no power to impose a tax on the income of the foreign cor- 
poration from sources outside of the Philippines, said: 


co = * It is obvious that upon the facts such 


dividends and interest were obtained by the Manila 
Gas Corporation as a result of its mercantile opera- 
tions within the Philippines and by reason of trans- 
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actions effected also in the same place, As said in 
the ease of Manila Gas Corporation vs. Collector of 
Internal Revenue, supra” 


‘Pushing to one side that portion of Act 
No. 3761 which permits taxation of interest on 
bonds and other indebteduess paid without the 
Philippine Islands, the question is if the income 
was derived from sourees within the Philippine 
Islands. 

“In the judgment of the majority of the Court, 
the question should be answered in the affirmative. 
The Manila Gas Corporation operates its business 
entirely within the Philippines. Its earnings, there- 
fore, come from local sources. ‘The place of mate- 
rial delivery of the interest of the foreign corpo- 
rations paid out of the revenue of the domestic 
corporation is of no particular moment. ‘The place 
of payment even if conceded to be outside of the 
country cannot alter the fact that the income was 
derived from the Philippines, The word ‘*souree’? 
conveys only one idea, that of origin, and origin 
of the income was the Philippines.’ 


“In their third assignment of error, the appel- 
lunts contend that the trial court erred in not hold- 
ing that the Government has no power to impose a 
tax on the income of foreign corporations from 
sourees outside of the Philippines, for the reason 
that the state may only tax persons and property 
found within its jurisdiction; and consequently, 
Section 13(¢) and (f) of the Income Tax Law, in 
so far as it may be construed as taxing interest and 


taxes on interest. and dividends 
to the foreign corporation in the 
involved. Petition for certiorari 
the Philip- 


paid 
years 1930, 10 


Was denied 209 U_S, a7], doubtless because, as stated by 
pine Supreme Court in its opinion and by respondent in opposing 


th 
i 
the 


application, the issue of the validity of the statute was not 
ised by the pleadings, in the decision of the trial court or ih 
mument of errors (62 Phil. at p. 899) 


20 


dividends received by foreign corporations, such as 
The Islands Gas and Electric Company, 1s void and 
unconstitutional. The argument lacks merit in the 
race of the consideration, already referred to, that 
the interest and dividends upon which the taxes were 
collected and paid, are from sources within the 
Philippines’’ (R. 51-2). 


The decision is thus plainly in conflict with the decision 
of this Court in State Tax on Foreign-Held Bonds, 15 Wall. 
300, supra, and the decision of the United States Circuit 
Court of Appeals for the 1st Circuit in Domenech v. United 
Porto Rican Sugar Co., 62 F. (2d) 552, supra. 

These cases were concerned with the power to tax inter- 
est paid to non-residents on obligations held by them out- 
side the territorial limits of the taxing authority. The 
principle underlying them is equally applicable to the tax 
on dividends. Both credits and stock are intangible per- 
sonal property and have their situs at the domicile of the 
owner. Kirtland v. Hotchkiss, 100 U. 8. 491; Baldwin v. 
Missouri, 281 U.S. 586; Farmers Loan & Trust Co. v. Min- 
mesota, 280 U.S. 204; Berdler v. South Carolina Tax Com- 
mission, 282 U. S. 1; First National Bank v. Maine, 284 
Be o.-ole. 

In Miller v. McColgan, 17 Cal. 2d 432; 110 P. 2d 419, 
the ruling of the Philippine Supreme Court in Manila Gas 
Corporation v. Collector of Internal Revenue, 62 Phil. 895, 
supra, that dividends paid by a Philippine corporation to 
non-resident stockholders constituted income having its 
source in the Philippines was found to be directly opposed 
to the settled American doctrine. The California Supreme 
Court held that the situs of stock of a Philippine corpora- 
tion for purposes of taxation of dividends paid thereon 
was in California, the domicile of the stockholder. 
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The Philippine taxing statute, constrned by the court 
below to apply to interest, on bonds and dividends on stock 
paid by the domestic corporation to the foreign corpora- 
tion bondholder and stockholder, violates the due process 
clause of the Philippine Autonomy Act. It also violates 
the due process clause of the Constitution of the Common- 
wealth of the Philippines which was incorporated therein 
by mandate of Congress expressed in the Philippine Inde- 
pendence Act. 

‘The adoption of the Philippine Constitution, its approval 
by the President of the United States, and the establishment 
of the Commonwealth of the Philippines upon his procla- 
mation, all pursuant to the Philippine Independence Act, 
did not withdraw from the Philippines the sovereignty of 


the United States nor ereate an independent sovereignty 
in the Philippine Islands. 

In Cincinnati Soap Co. v. United States, 301 U, 8. 308, 
this Court, referring to the situation which exists in the 
Philippines following the adoption and approval of the 
Constitution, said, at page 319: 


‘c+ © © Undoubtedly, these acts have bronght 
about a profonnd change in the status of the islands 
and in their relations to the United States; but the 
sovereignty of the United States has not been, and, 
for a long time, may not be, finally withdrawn, So 
far as the United States is concerned, the Philippine 
are not yet foreign territory, By express 
sion of the Independence Act, we still retain 
powers with respeet to our trade relations with the 
inds, with certain exceptions set forth partienlarly 
het. We retain powers with respect to their 
operations and their eurreney and we con- 
mu relations. The power 
of review by this court over Philippine eases, as now 
provided by law, is not only continued, but is ex- 


22 


tended to all cases involving the Constitution of the 
Commonwealth of the Philippine Islands.’’ 


Evidences of the limited nature of the sovereignty of 
the Philippine Commonwealth are present throughout the 
Independence Act (quoted supra, pp. 6-8). In addition to 
those noted in the quotation from this Court’s opinion, the 
Act required that the Philippine Constitution provide that 
‘‘nending the final and complete withdrawal of the sov- 
ereignty of the United States over the Philippine Islands”’ 
all citizens of the Philippines should owe allegiance to the 
United States and every officer of the government of the 
Commonwealth should subscribe to an oath declaring that 
he recognized and accepted the supreme authority of and 
would maintain true faith and allegiance to the United 
States; that all acts passed by the legislature of the Com- 
monwealth should be reported to the Congress of the United 
States; that citizens and corporations of the United States 
should enjoy in the Commonwealth all the civil rights of 
citizens and corporations thereof. (Title 48 U.S. C., §1232.) 
The Independence Act further provided (id. §1237) that 
until final and complete withdrawal of American sovereignty 
over the Philippines every amendment to the Constitution 
of the Commonwealth should be submitted to the President 
of the United States for approval; that the President of the 
United States should have authority to suspend any law 
of the Commonwealth which in his judgment would result 
in a failure of the Commonwealth to fulfill its contracts or 
would violate international obligations of the United States. 

These statutory provisions, as well as the decision of 
this Court in the Cincinnati Soap Company ease, clearly 
indicate that until complete independence is achieved the 
Philippine Islands must still be considered as part of the 
territories of the United States and subject to the same limi- 
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tations of due process with respect to taxing power as are 
the states and other territories of the United States. 


Conclusion. 


We believe the record in this case presents questions 
which merit review by this Court. A copy of the record, 
duly certified by the Clerk of the Supreme Court of the 
Philippines, is filed with this petition. ‘The Solicitor Gen- 
eral of the Commonwealth of the Philippines has author- 
ined service of copies of the petition and brief and record 
upon the Solicitor of the Department of the Interior, 
Washington, D. C., who, he states, represents the Govern- 
ment of the Commonwealth in all eases bronght against it 
iew on certiorari. If, notwith- 
standing these facts, it is considered that becanse of exist- 


before this Court fo 


ing conditions in the Philippine 


ands it is inopportune 
1 prayed, we respeet- 
petition be deferred. 


presently to grant the relief here 


fully suggest that action upon thi 


Wuenevonr, petitioners pray that their petition be 
granted and that the judgment of the court below be 
reversed. 


Respectfully submitted, 
Beeram F. Smeaay, 


Attorney for Petitioners, 


Muncr, Srens, Winuiams & Tvorer, 
Dewrr?, Pexxtys & Poxce Exnice, 
Counsel for Petitioners. 
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IN THE 


Supreme Court of the United States 


Ocrosen Tena, 1941 


No. 1127 


Manina Gas Corporation AND THE 


Tstanps Gas anp Eu 


mrnie Co. 
PETITIONERS, 


te 
Tur Coutector or Inrensat Rev 
PONDENT. 


On Petition for a Writ of Certiorari to the 
Supreme Court of the Philippines 


MEMORANDUM FOR THE RESPONDENT 


‘The respondent does not oppose the granting of a writ 
of certiorari in this ease 


In the petition for certiorari it is asserted that the de- 
cision of the court below, upholding the tax assessed in 
nds aud interest received by a nonresident 


respect of divi« 


rn) 


(2) 


foreign corporation, is in conflict with the decision of the 
United States Cireuit Court of Appeals for the First Cir- 
cuit in Domenech vV. United Porto Rican Sugar Company, 
62 F. (2d) 552 (1932), cert. denied, 289 U.S. 739. 

The court below held that Act No. 2833, Vol. 14, Philp- 
pine Public Laws, as amended, imposing a tax on Income, 
‘n the form of interest and dividends, paid to the Islands 
Gas and Electric Company, was valid. While we think that 
the decision of the lower court is correct, it is contrary to 
the decision of the court in the Domenech case, holding 
‘nvalid a tax levied under a similar act of Puerto Rico. 


In view of the conflict between these decisions affecting 
the taxing authority of the Philippines and Puerto Rico, the 
eranting of a writ of certiorari in the present case is not 
opposed. 

Respectfully submitted, 

NATHAN R. MARGOLD, 
SoLIcrror FOR THE DEPARTMENT OF THE INTERIOR, 
Washington, D. C. 

Attorney for Respondent. 
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Tho United States Civenit, Court of Appeals 
Lin holdiue that the suits brought by the 
of a civil nature within the 
the Judicial Code of the United 
U Si ANY ce cescrsceeeoronse 1886 


yy 135 of the Hlinois Dram Shop ‘Act 


highly penal statute . 14,26 
(1) The Statute (See, 135, CI he 43, i. ees 
a ats. n. ~ 14,26 


The prineipal purpose and object of 
Soe, 135 of the Dram Shop Act was to 
promote temperance in the consumption 
of ulegholic liquors by fostering and 
promoting sound and careful control 
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SuMMARY OF ARGUMENT (continued) : 


and regulation of the manufacture, sale 

and distribution thereof and to punish 

those who in any form furnish means of 

intoxication by making them liable for a 

penalty in the form of damages which 

might arise through the acts of those 

persons whose intoxication was caused 

yer eae 14, 27, 45 
(3) In determining the scope and arriving 

at the true intent of the Statute the 

title of the Act as well as every other 

section of the Act should and must be 

considered, for the real object and pur- 

pose of the Legislature is to be gath- 

ered from an examination and compari- 

son of the context of the whole Act......15, 29-30 


(4) To rule that the actions brought by the 
plaintiffs herein are suits to vindicate 
a private right as was done by the 
United States Cireuit Court of Appeals 
renders Section 185 of the Dram Shop 
Statute repugnant to Article IV, Sec- 
tion 13 of the Illinois Constitution in 
that the Statute as so construed has an 
independent subject which 1s incongru- 
ous, disconnected and without any nat- 
ural relation to the object desired by the 
enactment of the whole Alcoholie Liquor 
ESTEE 3) Ave U4 pe ere es ene ro ge ante one on 19, 32 


Whereas, it the Statute is construed to 
be penal it is constitutional. As so con- 
strued the private remedy given to the 
plaintiffs provided only the means by 
which the principal purpose and object 
of the statute may be accomplished; the 
damages sustained and recovered are 
incidental and are but the measurement 
of the amount of the penalty imposed 


— 
| 
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Summary or A 


(6) 


(8) 


(oy) 


(10) 


a1) 
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PAGH 


Ment (continued) : 


upon the defendant for transeres 
of the Statute 15, 
The constitutionality of 
the Hlinois Dram Shop Aet 
upheld as a valid oxere of the state 
police power 16, 86 
But a valid exorcise of the police power 
must have for its object the prevention 
of some offense of manifest evil or the 
preservation of the public health, safety, 
morals or general welfare = 
Where a statute is susceptible of two 
constructions, one of whieh will ren- 
der it unconstitutional and. the other 
constitutional, that construction will be 
adopted which sustain the validity of 
the statute Sijaciaclaionins! ABS OE’ 
Under the Hlinois law penal statutes are 
those by which punishments are in- 
posed for transgressions thereof and it 
matters not by what mode the recovery 
is had,—whether by a eriminal or civil 
procedure; nor the name given to the 
adopted means,—whether fine, penalty, 
forfeiture or damages; nor does it mat- 
ter that the suit bronght is in an indi- 
vidual plaintiff's name or that the suit is 
exclusively mder the control of the 
plaintiff or that the recovery inures to 
the exelusive benefit of the plaintiff_—.. 16, 39 
An action brought under Section 135 of 
the Dram Shop Statute, although such 
action is civil in form, is none the less an, 
action to penalty under a 
hivily ponal statute iin 17,40 
In Hlinois a penal law may also be 
remedial and a statnte may be remedial 
in one part and penal hy another 17,41 
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SumMMARY OF ARGUMENT (continued) : 


(12) In Illinois, even though a Statute gives 


a remedy by means of a civil action to 
a plaintiff, if it inflicts punishment on 
a defendant for a transgression he did 
not commit, such Statute is in every 
Sane PON 2-0 oe ee au 


(b) The Federal Courts sitting in [linois are 
bound to follow the State court decisions on 
substantive and State constitutional law that 
declares Section 135 of the Illinois Dram 
eC ie ee 0 nk et eae re Oe 17, 41 


(1) 


(3) 


Suits brought under the Judicial Code 
of the United States (28 U.S. C. A. 41) 
to recover a penalty under a State penal 
statute, although civil in form, are not 
pita Or ae) ACEO ee ate 18, 43-44 


Under Illinois law a civil action in form 
may be brought to recover a penalty 
provided by a penal statute and such 
suit may be brought in an individual 
plaintiff’s name and be under the ex- 
elusive control of the plaintiff and the 
recovery may inure to the exclusive 
benefit of the plaintiff and the tests laid 
down in Huntington v. Attrill, 146 U.S. 
657, 86 L. Ed. 1128, have specifically 
been rejected and disapproved in [h- 
1S SSR er ae) eae ts aN, OO ae 18, 41-42 


The opinion of the United States Cir- 
eult Court of Appeals tends to foster 
the vice of non-uniformity of law that 
this court’s decision in Hrie R. Co. v. 
Tompkins sought to destroy, inasmuch 
as non-residents are accorded greater 
benefits than the resident litigants of 
TR kee 18, 42 


The United States Cireuit Court of Appeals, 
Seventh Circuit, erred in sustaining the suffi- 


Pack 
Suumany or Anouaent (continued) : 
ciency of Counts 1, 1V, VIT and XT and Counts 
TH, VI, 1X and XI of the amended complaint 
and erred i # that one good eount would 
validate a general verdict 19,47 


(1) Th order to create a liability under Section 
135 of the Illinois Dram Shop Act the plain 
tiffs must prove that the intoxieation of 

Stout was the proximate eanse of 


ther 19,48 


(b) An injury to and death of a drunken per- 
sou die to an assault by a third person who 
is not intoxicated is the intervening act of 
such third person and ereates no liability 
1 defendant under Section 135 of the 
im Shop Act - rn — 19, 49 


Where a complaint contains two or more 

separate counts or causes of action, one or 

inore of whieh are substantially defective or 

insufficient and a motion to strike the de- 

fective or insufficient connt or connts is 
ruled, a general verdict based upon the 

» complaint is erroncons 19-2 


{ce 
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IN THE 


SUPREME COURT OF THE UNITED STATES 


Ocronen Term, A.D, 1941 


PHTL RYAN, 
Potitioner, 
vs. 


TONE CROSS, RUBY CROSS, Aw Lyra, ay Ioxe Cross, 
HER SENT FRIEND, EP Atay BTC, 
Respondents. 


PETITION FOR WRIT OF CERTIORARI TO 
THE UNITED STATES CIRCUIT COURT OF 
APPEALS FOR THE SEVENTH CIRCUIT, 


To the Honorable, the Chief Justice and the Associate 
Justices of the Supreme Court of the United States: 


Your petitioner, Phil Ryan, respeeftully shows to this 
Nonorable Court: 

Th a petition for a Writ of Certiovarl to the United 
States Cirenit Court of Appeals for the Seventh Cirenit 
to review its decision and decree which adjudged, in part: 


(1) That the suits brought by the plaintiffs herein 
under the provisions of Sec, 185 of the Illinois Liqnor Con- 
y called the Dram Shop Statute, which is 


trol Act, common 


2 
set forth in haec verba ‘n the attached brief and argument, 
(Chap. 48, Section 135, Illinois Revised Statutes 1939) are 
of a civil nature within the purview of the Judicial Code of 
the United States (28 U.S.C.A. See. 41) and, therefore, the 
United States District Court for the Eastern District of 
Illinois had jurisdiction to entertain such suits; and 


(2) That the United States District Court for the 
Eastern District of Illinois was not in error in refusing to 
erant your petitioner’s motion to dismiss and withdraw 
from the consideration of the jury, Counts I, IV, VII and 
X, and Counts III, VI, EX and XII of the amended com- 
plaint because each of such counts states a cause of action 
under the Illinois Dram Shop Statute and there was evi- 
dence adduced to support said counts. 


I. 


SUMMARY STATEMENT OF THE MATTER INVOLVED. 
A. In General. 


These actions were brought in the District Court of the 
United States for the Eastern District of Illinois by a wife 
and three minor children to recover damages for loss of 
means of support under the so-called Dram Shop Act of 
Illinois (Chap. 43, Section 135, Illinois Revised Statutes, 
1939), through the death of the husband and father. The 
jury returned four separate verdicts in which damages of 
$1,500.00 were awarded the plaintiff, Ione Cross, the wite, 
and damages of $1,000.00 was awarded to each of the other 
plaintiffs, the three minor children. The District Court 
entered judgments on these verdicts and the defendant 
perfected an appeal to the United States Circuit Court of 
Appeals for the Seventh Cireuit (R. 259, 260). 


The errors relied upon on the appeal to the United States 
Circuit Court of Appeals arose out of the failure of the 
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District Court to dismiss the eanses of 
jurisdiction ; 
ilure to dismi: 


jon for want of 
‘lure to dismiss the claim of Tone Cross; 
Counts 1, 1V, VIL and X; failure to dis- 
Counts IT, VI, IX and NT; failure to direct verdiec 
failure to grant judgments notwithstanding the verdie 
and failure to grant the defendant a new tri 


mi: 


B. Decision of the United States Circuit Court of 
Appeals. 


The United States Civenit Court of Appeals on Novem- 
her 11, 141 filed its opinion, by Honorable Sherman Min 
ton, Cirenit Judge, wherein and whereby the judgment of 
the United Siat iet Court was affirmed (R. 282-287). 
Reported in 124 F. (2) 883. Thereafter on November 
1941, defendant filed his petition for a rehearing (R. 288), 
and on January 14, 1942, the United States Circuit Court 
of Appeals entered its decision aud order denying defend- 
ant’s petition for a rehearing (R. 288), 


C. The Pleadings. 


‘The ease was tried on the amended complaint, (R, 12-21) 5 
answer to amended complaint (R. and reply (R. 33- 
40). 


The amended complaint, fled July 5, 1940, alleges : 


Count I. 


(1) That the plaintiff, Ione Cross, is a citizen of the 
State of Kentu esiding in the City of Wickliff, Ballard 
County in said state ) that the defendant, Phil Ryan, is 
an of the State of Tlinois, residing in the City of 
», County of Alexander in said states (3) that the 
matter in controversy exceeds, exclusive of interest and 
costs, the stm of Three Thousand Dollars ($8,000); (4) 
that in his lifetime George Cross was the husband of Ione 
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Cross and the father of Ruby Cross, Fredaline Cross and 
Fred Cross, the plaintiffs herein, and that they had no 
property or means of support during the liretume of said 
George Cross except that provided by him; (0) that on 
April 9th and April 10th, 19388 the defendant, Phil Ryan, 
operated a tavern at 204 Commercial Avenue in the City 
of Cairo, Illinois, known as ‘‘The Turf’? and in such busi- 
ness sold intoxicating liquors at retail; (6) that either on 
April 9th, 1938, near midnight, or on the morning of April 
10th, 1938 immediately after midnight, or on both of said 
dates, the defendant, Phil Ryan, by his agent or servant, 
sold or gave intoxicating liquors to the said George Cross 
which intoxicating liquors were then and there consumed 
on the premises of the said Turf and caused, in whole or in 
part, the intoxication of the said George Cross; (7) that as 
a proximate result of said intoxication George Cross was 
injured by being assaulted, struck, beat and kicked by one 
George Stout by reason of the abusive conduct of the said 
George Cross, and as a direct and proximate result of his 
intoxication the said George Cross was unable to defend 
himself to avoid injury, and that as a result of said injury 
the said George Cross on, to-wit: the 10th day of April, 
1938, died; (8) that as a result of the intoxication and death 
of the said George Cross, the plaintiff, Ione Cross was in- 
jured in the means of her support and deprived of the 
same and thereby sustained damages; (9) that a cause of 
action arose to said plaintiff under Section 135 of Chapter 
43 of the Illinois Revised Statutes, being Section 14 of an 
Act entitled ‘‘Liquor Control Act’’ approved January 31, 
1934, and this suit is brought upon said statute and under 
the rights conferred therein. Wuererorse, the plaintiff, 
Ione Cross, asks judgment against the defendant in the 
sum of Seven Thousand Five Hundred Dollars ($7,500) 
(R. 12-14). 


Coust HT. 


For a further cause of action agninst the defen 
Phil Ryan, the plaintiff, Tone Cross, here veal 
the allegations contained in paragraphs 12,4 
Count I of this complaint as the same numbered pars 
graphs of this Count, and further say 


(6) That either on April 9th, 1938 near midnight or on 
the morning of April 10th, 1938, immediately after mid 
night, or on both of said dates, the defendant Phil Ry 
by his agent or servant, 
to one George Stout, whi 


uN, 
sold or gave intoxicating liquors 
h intoxicating liquors were then 
and there consumed on the premises of the said Turf, and 
caused, in whole or in part, the intoxieation of the said 
George Stout; (7) that as a proximate result of said intosi 
cation George Stout assaulted the said George Cross and 
that in said assault the said George Cross was fatally in- 
jured and therenpon, to-wit, on April 10, 1938, died; (8) 
that as a result of the intoxication of the said George Stout, 
an altereation was brought on betw 
Stout and the said George Cross which said altereation 
caused the inj and death of the said George Cr mid 
that as a result thereof, the plaintiff was injured in the 
means of her support and deprived of the same and thereby 
sustained damages; () plaintiff, lone Cross, adopts p 
graph 9 of Count Tas the same nmubered paragraph 
of this count. Wnererone, the plaintiff, Ione Cross, asks 
judgment against the defendant in the sum of Seven Thou 
sand Five Hundred Dollars (47,500) (R. 14-15). 


1 the said Goor 


ara 


Cous’ 


Hor a further cause of ust the defendant, Phil 
Ryan, the plaintiff, Tone Cross, here veallegos all of the 
paragraphs 1, 2, 3, 4 and 3 of 


allegations conta 
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Count I of this complaint as the same numbered paragraphs 
of this Count, and further says: 


(6) That either on April 9, 1938 near midnight, or on 
the morning of April 10, 1938, immediately after midnight, 
or on both of said dates, the defendant, Phil Ryan, by his 
agent or servant, sold or gave intoxicating liquors to both 
the said George Cross and the said George Stout, which 
intoxicating liquors were then and there consumed by them 
on the premises of the Turf and caused, in whole or in 
part, their intoxication; (7) that as a direct and proximate 
result of the intoxication of the said George Cross and the 
said George Stout, they became engaged in a drunken brawl 
and while so engaged the said George Stout struck, beat 
and kicked the said George Cross and thereby fatally in- 
jured him and from said injuries the said George Cross 
died on April 10, 1958; (8) that the death of the said George 
Cross injured the plaintiff, Ione Cross, in her means of 
support and deprived her of the same and she thereby 
sustained damages; (9) that a cause of action arose to said 
plaintiff under Section 1385 of Chapter 43 of the Illinois 
Revised Statutes, beine Section 14 of an Act entitled 
‘Liquor Control Act’? approved January 31, 1934, and 
this suit is brought upon said statute and under the rights 
conferred therein. Wauererore, the plaintiff, Ione Cross, 
asks judgment against the defendant in the sum of Seven 
Thousand Five Hundred Dollars ($7,500) (R. 15-16). 


Counts IV, V and VI are the same as Counts I, IT and III 
and follow in respective order, except that Ruby Cross, an 
infant, by Ione Cross, her next friend, is plaintiff and de- 
mands $9,000.00 damages in each count (R. 16-17). 


Counts VII, VIII and IX are the same as Counts I, I 
and III and follow in respective order, except that Freda- 
line Cross, an infant, by Ione Cross, her next friend, is 
plaintiff and demands $5,000.00 damages in each count 
(R. 17-19). 


i 


Counts X, XT and XTT are the same as Counts I, 1 and 
TIL and follow in respective order, exeept that Pred Ci 
an infant, by Tone Cross, his next friend, is plaintiff and 
demands $5,000.00 damages in each count (R. 19-21). 


The defendant, Phil Ryan, on July 15, 1940, filed his 
amended motion to dismiss the action and to dismiss (he 
amended complaint which, among other things, is as fol- 
lows: 


DBS) 


1. This Court does not have jurisdiction over the sub- 
ject matter because the action is uot a suit of a civil 
nature but is a suit of a penal nature. 


2, The action was not commenced, cither nuder the 
original complaint filed May 9, 1940, or nuder the amended 
complaint, filed July 2, 1940, within two y 
the death of George Cross whieh ocew 
1938. 


3. No one of Counts I, IV, VII and X states a right of 
action under the statute relied upon by the respective 
plaintiffs because a sale to George Cross, bushand and 
father, and the consumption of intoxicating liquors hy 
said George Cross are not the direet and proximate eanse 
of the injury to the plaintiffs’ means of support, 


4. No one of Counts TH, VI, IX and NIT states a right 
of action under the statute relied upon by the respective 
plaintiffs because a sale to George Cross, husband and 
father (and also a sale to George Stout) and the consump- 
tion of intoxicating liquors by said George Cross (and 
also the consumption of intoxicating liquors by said George 
Stout) are not the direet and proximate cause of the in 
jury to the plaintiff's’ means of support (R. 21-23). 


“ars next after 
ed on April 10, 


This motion was overruled (I. ) and the defendant 
on September 10, 140, filed his answer to the second 
amended complaint in whieh hi admitted { he was a 
citizen of the State of Tinos residing in Cairo, Alexander 
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County of said state; admitted that on April 9th and 10th, 
1938, he operated the Turf tavern located at 204 Commer- 
cial Avenue, Cairo, Illinois; alleged that the cause of 
action of Ione Cross did not accrue to said plaintiff within 
two years next before the commencement of her action; 
alleged that the Court did not have jurisdiction to hear and 
determine the plaintiffs’ causes of action under the Dram 
Shop statute as their causes of action were not of a civil 
nature; but of a highly penal character; alleged that if 
the deceased George Cross, was injured at the time and 
place in question it was because of the act and conduct of 
some other person or persons for whose act and conduct 
the defendant was in no manner responsible under the 
statute relied upon by the plaintiffs; the answer then 
denied or otherwise put in issue all of the remaining alle- 
gations of each count of the amended complaint (R. 25-32). 


D. Conclusion. 


Your petitioner respectfully represents that in said 
actions there is drawn in question the jurisdiction of the 
United States District Court for the Eastern District of 
Illinois to entertain said actions, on the ground that the 
same are not of a civil nature within the meaning of Sec. 24 
of the Judicial Code of the United States (28 U.S.C.A. See. 
41); and there is involved herein the question whether the 
United States District Court was not in error in refusing 
to grant your petitioner’s motion to dismiss and withdraw 
from the consideration of the jury, Counts I, IV, VIT and 
X, and Counts III, VI, IX and XII of the amended com. 
plaint on the ground that said counts do not state a cause 
of action and that there was no evidence introduced to sup- 
port any of said counts. 


Your petitioner further represents that the decision and 
order of the United States Circuit Court of Appeals for 
the Seventh Cireuit affirming a final judgment of the 
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court helow was filed on January 14, 1942 (I. 
this petition is filed within the time provided for making 
such petition, U.S.C.A. See. 350), and your petitioner 
complains that in the record and proceedit 
cause and in the rendition of the decision of the said United 
States Cireuit Court of Appeals manifest error was cony 
mitted, all of which in more de 
in the brief filed herewith. 


) and that 


had in said 


1 will appear hereinafter 


I. 


BASIS OF JURISDICTION OF THE UNITED STATES 
SUPREME COURT. 


Petitioner contends that this Court has ju 
issue Writ of Certiorari upon the follow 


isdiction to 
grounds: 


(1) The Statute b id to sustain the jur ion 
of this Court to issue the Writ of Certiorari is Sub-section 
of Section 240 of the Judieial Code of the United 
U,S.C.A, See. 347), which empow 
the Supreme Court of the United States by jorari to 
require that there be certified to it for review and deter- 
mination, either before or after a judgment or deevee by 
snch lower court, with the same power and anthori 
and with like effect as if the cause had been brought there 
hy restricted writ of error or appeal. 


States as amended 


TI. 


ERRORS SPECIFIED ON THE PETITION FOR WRIT OF 
CERTIORARI, 


‘The United States Circuit Court of Appeals erred 
in finding and holding that the suits herein brought under 
the Tlinois Drnm Shop Statute (Ch. 43, See, 135, Tinois 
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Revised Stats. 1939) are of a eivil nature ce the mean- 
ing of the Tudicial Code of the U nited States (28 U.S.C.A. 
See. 41) so as to confer jurisdiction upon the United States 
Distriet Court for the Eastern District of Illinois to enter- 


tain such suits. 


B. The Court erred in finding and holding that as a 
matter of law Counts I, IV, Vu and X and Counts III, 
VI. IX and NII of the amended complaint stated causes of 
aetion under the Illinois Dram Shop statute. 


C. The Court erred in finding and holding that there 

. ; y a y 

was competent evidence adduced to support Counts I, IVs 
VII and X, and the Counts II, VI, IX and All of the 


amended complaint. 


D. The Court erred in affirming the judgment of the 
United States District Court and in refusing to reverse 
said judgment with directions to dismiss the amended 
complaint or to reverse and remand the cause for a new 
trial. 


IV. 


ISSUES INVOLVED. 
The issues presented by this petition are: 


(1) Did the United States Cireuit Court of Appeals 
eonstrue and interpret Section 135 of the Illinois Dram 
Shop Act in a way that conflicts with the Constitution of 


? 


Illinois and Illinois decisions? 


(2) Has the United States District Court jurisdiction 
under See. 24 of the Judicial Code of the United States 
(28 U.S.C.A., See. 41) to entertain these suits which are 
brought under the Illinois Dram Shop Statute (Ch. 43, 
See. 135, Ill. Rey. Stats, 1939)? 


ll 


(8) Do Counts I, TV, VIL and X and Counts TIT, VI, 
IX and XII of the amended complaint state a cause of 


action under the Hlinois Dram Shop Statute (Ch. 43, See. 
135, Ill. Rey, Stats. 1939) ? 


(4) Was there any competent evidence adduced to 
support Counts I, TV, VIL and X and Connts HI, VI, IX 
and XII of the amended complaint! 


v. 


REASONS RELIED UPON FOR ALLOWANCE OF THE WRIT. 


The opinion of the United States Civeuit Court of Ap- 
peals for the Seventh Cirenit (R. ) holding that 
an action bronght under Section 135 of the Mlinois Dram 
Shop Aet is a suit of a ‘civil nature”, within 28 US.C.A, 
See. 41, and not an action to recover a penalty under a 
penal statute, renders said Section 135 unconstitutional 
and void as being in confliet with Article IV, Section 13 
of the Illinois Constitution of 1870, for the reason that 
Section 135 as construed by the United States Cireuit Court 
of Appeals embraces more than one subject not expressed 
in the title of the Act and is, because of that faet, incon- 
sistent with and not germane to the principal object of 
the Act which is to regulate and control the manufacture, 
sale and distribution of aleoholie liquors and to punish 
those who furnish moans of intoxication by m 
liable for a penalty in the form of damages which might 
avise through and by the acts of those persons whose 
intoxieation was caused by such means. ‘The action given 
by Section 135 of the Act can only be justified as being 
constitutional by virtue of the police power of the State 
of Mlinois which power, in order to be legitimately exer- 
cised, must have for its object the preservation of the 
public health, safety, morals or wenoral welfare (Higer 


ing them. 
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|. Garrity, 246 U. 8. 97, 102, 62 L. Hd. 596, 599); such 


action is not and cannot be ‘“ossentially a suit to vindicate 
Cc ) 2 


a private right” (Opinion, C.C.A. R. 284). 

Penal statutes under Illinois law are those by which 
punishments are imposed for transgressions thereof and 
‘t matters not that the suit instituted to recover the pen- 
alty provided thereunder ‘‘is brought in an wmdividual 
plaintiff’s name’’ or ‘*ts exclusively under the control of 
the plaintiff’’ or that “‘the recovery inures to the exclusive 
benefit of the plaintiff”’ (Opinion C.C.A. R. 285). The 
edicts of Huntington v. Attrill, 146 U. S. 657, 667-676, 
which express a contrary view, and on which the United 
States Circuit Court of Appeals relied, (Opinion C.C.A. 
R. 285) have been specifically rejected and disapproved 
by the Supreme Court of Hlinois in Raisor vy. C. & A. R. RK. 
Co., 215 Ill. 47, 59-56. 


Since the State of Hlinois in the Dram Shop Act has 
enacted and advanced an important public policy in deal- 
ing with the sale and distribution of alcoholic liquors, it 
is for Illinois to say whether Section 135 of that Act is 
penal or non-penal, in the light of Erie R. Co. v. Tompkins, 
304 U. S. 64, Klaxon Co. v. Stentor Electric Mfg. Co., 
313 U. S. 487 and Griffin v. McCoach, 313 U. S. 498, so as 
to foster and encourage uniformity in the administration 
of justice in ‘‘State and Federal courts sitting side by 
side’’. 

The amended complaint, upon which these cases were 
tried, consisted of twelve counts, eight of which did not 
state a cause of action under Section 135 of the Dram 
Shop Act and were unsupported by evidence. Under said 
Section 135, intoxication without injury proximately caused 
therefrom gives no cause of action. Shugart v. Egan, 83 
Il. 56 and Sauter v. Anderson, 112 Ill. App. 580, 584. 
Timely motions were made before and at the trial in 
order to preserve these points for review. The rule of 
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Taw in this Court is that where a complaint contains two 
or more separate counts, one or mor 
stantially defey 


of whieh are sub 
‘al verdict based 
upon the entire complaint invades the substantial rights 
of a defendant and is erroneous. Wilmington Star Mining 
Co, v. Fulton, 205 VU. + 


. GO, 77, 78. 

The above and fore 
allowance of a Writ of Certios 
following summary and authe 


‘isons relied upon for the 
vi are supported by the 


Seetion 24 of the United States Judicial Code provides, 
among other things: 


“ophe District Courts shall have original jurisdiction 
follows: 

“(1) of all suits of a civil nature, at common law 
or in equity * * * where the matter in controv 
exeoeds, exclusive of interest and costs, the sum or 
value of $3000 and * * * 

“(c) is hetween citiz 

itizens ov subje 


ys of a state and foreign 


Article IV, Seetion 13 of the Tlinois Constitution of 
1870 provides, among other things: 


“No act hereafter passed shall embrace more than 
one subject, aud that shall be expressed in the title, 
But if any subject shall be embraced in an Aet whieh 
shall not be expressed in the title, such Act shall be 
Void only as to so much thereof as shall not be so 


expressed”? 


‘The United States Circuit Court of Appeals erred in hold- 
ing that the suits brought by the plaintifis were of a 
civil nature within the meaning of the Judicial Code 
of the United States (28 U. S.C. A. Sec. 41), 

Wisconsin v. Pelican Ins, Co., 127 U. 8. 265, 299, 
22 L, Ed. 239, 246; 
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State of Iowa v. Chicago, Burlington & Q. Rd. Co., 
37 F. 497, 503, 3 L. R. A. 504, 909 ; 

State of Indiana v. Alleghany Ou Co., 80 F’. 870, 
873. 


(a) Section 135 of the Illinois Dram Shop Act is a highly 


penal statute. 


(1) The Statute. 
Ch. 43, Sec. 135, Ill. Rev. Stats. 1939 (See. 135 is 
set forth in haec verba in the brief and argu- 


ment). 


(2) The principal purpose and object of Sec. 135 of the 
Dram Shop Act was to promote temperance in the consump- 
tion of alcoholic liquors by fostering and promoting sound 
and careful control and regulation of the manufacture, sale 
and distribution thereof and to punish those who in any 
form furnish means of intoxication by making them liable 
for a penalty in the form of damages which might arise 
through the acts of those persons whose intoxication was 
caused by such means. 

The Title of the Ilmois Dram Shop Act (Ch. 43, 
Ill. Rev. Stats. 1939, Secs. 94, 96, 97, 103, 108, 
115, 118, 119, 120, 122, 124, 125, 126, 127, 127(a), 
129, 131, 132, 133, 134, 186, 137, 138, 140, 141, 
145, 146, 147, 151, 155, 156) ; 

Hyba v. C. A. Horneman, Inc., 302 Ill. App. 143, 
147; 

Bardon v. Nudelman, 369 Ill. 214, 216: 

A. & P. Tea Co. v. Mayor of Danville, 367 Tl. 310, 
J13; 

Black on ‘‘Intoxicating Liquors,’’ (1892) pesos: 

Mead v. Stratton, 87 N. Y. 493, 496. 


1) 


(3) In determining the scope and arriving at the true 
intent of the Statute the title of the Act as well as every 
other section of the Aet should and must be considered, 
for the real object and purpose of the Legislature is to be 
vatherod from an examination and comparison of the eon- 
text of the whole Act. 


Cruse vy. Aden, 127 WL. 231, 


(4) To rule that the actions bronght by the plaintitts 
herein are shits to vindivate a private right as was doue 
by the United States Civeuit Court of Appeals renders 
Section 125 of the Dram Shop Statute repugnant to Ar- 
ticle IV, Section 13 of the Hlinois Constitution in that the 
Statute as so construed has an independent subject which 
is incongrnous, diseonnieeted and without any natural re- 
lation to the object desived by the enactment of the whole 
Alcoholic Liquor Coutrol Act. 

cle TV, See. 13, Iinois Constitution of 18705 
Cruse ¥, atden, 127 MM : 
Campo ve Cermak, 380 Ti. 463, 468; 
The People ve Horan, 208 Il. 814, 818-3) 
The People v. Clark, 301 TH. 428, 436. 


(5) Whereas, if the Statute is construed to he penal it 
is constitutional, Asso construed the private remedy given 
to the plaintiffs provided only the means by whieh the 
prineipal purpose and object of the statute mary he accom 
plished; the damages sustained and recovered are incidental 
and are but the measurement of the amount of the penalty 
-d upon the defendant for transgressions of the 


ernan, WO THT 

Stewart v. Brady, 300 TM. 425, 

Raisor vo Co A, RR, Co 

Gadsden v. Woodward, 1 
653, 


Larned 9,7 


TI. 47, 555 
N.Y. 242, 243, 8 N. B. 
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(6) The constitutionalty of Section 135 of the Illinois 
Dram Shop Act has been upheld as a valid exercise of the 
state police power. 

O’Connor v. Rathje, 368 Ill. 83, 86; 

Jarrity v. Eiger, 272 Tl. 127, 134; 

Bardon v. Nudelman, 369 Il. 214, 216; 

A. & P. Tea Co. v. Mayor of Danville, 367 Ill. 310, 
312-319. 


(7) But a valid exercise of the police power must have 
for its object the prevention of some offense of manifest 
evil or the preservation of the public health, safety, morals 
or general welfare. 

A. & P. Tea Co. v. Mayor of Danville, 367 Il. 310, 


312-5193; 

Lawton v. Steele, 152 U. S. 1383, 1386, 38 L. Ed. 385, 
388 ; 

tin Cee 


(8) Where a statute is susceptible of two constructions, 
one of which will render it unconstitutional and the other 
constitutional, that construction will be adopted which sus- 
tains the validity of the statute. 

Cruse v. Aden, 127 Ill. 231, 236-237; 

Itaha America Shipping Corp. v. Nelson, 323 Tl. 
427, 439; 

Winter v. Barrett, 352 Ill. 441, 458. 


(9) Under the [linois law penal statutes are those by 
which punishments are imposed for transgressions thereof 
and it matters not by what mode the recovery is had,— 
whether by a criminal or civil procedure; nor the name 
given to the adopted means,—whether fine, penalty, for- 
feiture or damages; nor does it matter that the suit brought 
is In an individual plaintiff’s name or that the suit is ex- 


VW 


clusively under the control of the plaintiff or that the re- 
covery inures to the exelusive howefit of the plaintiff. 
Larned v. Tiernan, WO ML. 173, 1753 
Raisor v. Cod ALB. BoA Ml, 47, 53; 
Bell v. Farwell, 176 UL. 480, 4965 
Diversey Ymith, V3 TL 40; 
Stewart y. Brady, 800 Mh. 425, 
The People ¥. Hartford Life tus. Con 
406; 
Vestal Co. v. Rober 
Dabney v. Manion, 
Klages v. Kohl, 127 WW. App. 70, 73. 


2 TIL 398, 


(10) An action brought under Section 135 of the Dram 
Shop Statute, although such action is civil in form, is none 
the less an aetion fo recover penalty under a highly penal 
statute. 


(11) In Illinois a penal law may also be remedial and a 
statute may be vemedial in one part and penal in another. 
Belly. Farwell, V 
Diversey y. Smith, VO8 Mh 3 


(b) The Federal Courts sitting in Illinois are bound to follow 
the State court decisions on substantive and State constitutional 
law that declares Section 135 of the Ilinois Dram Shop Act 
penal. 

Erie RB. Co. v. Tompkins, 304 U.S, 64, 82 L, Ed. 


1188; 58 Sup. Ct, $17, 114 A. L. R. 14875 
Klavow Co. v. Stentor Elec, Mfg. Co,, 313 U. 8. 
487, 496. VL. Bi 


Griffin v. MeCoach, 313 U, 8. 498-507, 85 L. Ed. 


1481. 
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(1) Suits brought under the Judicial Code of the United 
States (28 U. S. ©. A. 41) to recover a penalty under a 
State penal statute, although civil in form, are not suits 
of a civil nature. 

Wisconsin v. Pelican Ins. Co., 1270 U. S. 265, 299, 32 
Li Wd B89, 246; 

State of Iowa v. Chicago, Burlington & Q. Rd. Co., 
97 F. 497, 508, 3 L. R. A. 554, 909; 

State of Indiana v. Alleghany Oil Co., 85 F. 870, 
873. 


(2) Under Illinois law a civil action in form may be 
brought to recover a penalty provided by a penal statute 
and such suit may be brought in an individual plaintiff’s 
name and be under the exclusive control of the plaintiff and 
the recovery may inure to the exclusive benefit of the plain- 
tiff and the tests laid down in Huntington v. Attrill, 146 
U. S. 657, 36 L. Ed. 1123, have specifically been rejected 
and disapproved in Illinois. 

Raisor v. C. d A. R. R. Co., 215 Ll. 47, 99; 
Grinestaff v. New York Cen. R. R., 253 Ll. App. 
589, 603; 

Bell v. Farwell, 176 Ill. 489, 496; 

Diversey v. Smith, 103 Hl. 378, 390; 

Stewart v. Brady, 300 Ill. 425, 452; 

Larned v. Tiernan, 110 Ill. 173, 175. 


(3) The opinion of the United States Circuit Court ot 
Appeals tends to foster the vice of non-uniformity of law 
that this court’s decision in Frie R. Co. v. Tompkims sought 
to destroy, inasmuch as non-residents are accorded greater 
benefits than the resident litigants of [linois. 


Art. IT, See. 10, Tl. Constitution 1870; 
Robson v. Doyle, 191 Ill. 566, 570; 
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Rodisch v, Kocthe, 178 WM. App. 286, 2 
Diversey v. Smith, 108 Th. 2 
Glaseo ¥. Fakes, 143 I. App. 378, 380. 


The United States Circuit Court of Appeals, Seventh Cir- 
cuit, erred in sustaining the sufficiency of Counts I, IV, 
VII and X and Counts II, VI, IX and XII of the amend- 
ed complaint and erred in holding that one good count 
would validate a general verdict. 


(a) In order to create a liability under Section 135 of the 
Illinois Dram Shop Act the plaintiffs must prove that the intoxi- 
cation of George Stout was the proximate cause of the injury 
to and death of Fred Cross, the husband and father. 

Shugart v. Egan, 83 TH. 56, 57 

Stechor v. The People 
Sauter vy, Anderson, 112 TM. 
MeMahon vy. Sankey, 183 Ml. 63 
Hart v. Duddelson, 20 I. App. 618, 620, 


App. 580, 581-584; 


(b) An injury to and death of a drunken person dne to an 
assault by a third person who is not intoxicated is the inter- 
vening act of such third person and creates no liability upon a 
defendant under Section 135 of the Dram Shop Act. 
Shugart v. Egan, 88M. 5f 
Lucken, ef ale v. The Peopl 
Schmidt v, Mitchell, 84 M1. 
Telzner v. Naughton, 12 Mi, App. 148, 
Campion v. Chicago Laudseape Co., 295 MM. App. 


3M. App. § 


ut, et a; vy. Toledo, Peoria & W. Ry. Co,, 59M. 
349, 


(c) Where a complaint contains two or more separate counts 
or causes of action, one or more of which are substantially de- 
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fective or insufficient and a motion to strike the defective or 


insufficient count or counts is overruled, a general verdict based 


upon the entire complaint is erroneous. 
Wilmington Star Mining Co. v. Fulton, 205 U.S. 
60, 77-78-79, 51 L. Hd. 708, 717; 
Gompers v. Buck Stove & R. Co., 221 U.S. 418, 
439-440, 55 L. Ed. 797, 800; 
Toledo Newspaper Co. v. U. S., 247 U.S. 402, 421, 
62 L. Ed. 1186, 1196. 


It is manifest from an examination of the above and 
foregoing pleadings, Constitution of Illinois, applicable 
authorities and the Statutes involved herein, that the ac- 
tions at bar are brought to recover a penalty against this 
Petitioner and that consequently said actions are not suits 
of a “civil nature’’ within the meaning of Section 24 of 
the Judicial Code of the United States. It is also clear 
that the United States Circuit Court of Appeals for the 
Seventh Circuit has sanctioned a departure in pleading and 
practice that was highly prejudicial to the rights of the 
Petitioner in that irrelevant and immaterial issues were 
raised on which much evidence was heard which only tended 
to confuse and distract the jury. 


Wuererore, your Petitioner, referring to the attached 
brief in support of the foregoing reasons for review, re- 
spectfully prays that a Writ of Certiorari be issued out 
of and under the Seal of this Honorable Court directed 
to the United States Circuit Court of Appeals for the 
Seventh Circuit, commanding that Court to certify and 
send to this Court for its review and determination, on 
a day certain to be therein named, a full and complete 
transcript of the record and all proceedings in the case 
entitled on its docket: Ione Cross, Ruby Cross, an Infant 
by Ione Cross, her next friend; Fredaline Cross, an Infant 
by Ione Cross, her next friend; and Fred Cross, an Infant 
by Ione Cross, his next friend, Plaintiffs-Appellees, versus 
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Phil Ryan, Defendant-Appellant, No. 7635, and that said 
judgment of the United States Cireuit Court of Appeals 
for the Seventh Circuit may be reversed by this Honorable 
Court and that your Petitioner may have such other and 
further relief in the premises as to t) 
may seem meet and just. 

And your Pe 


Honorable Court 


itioner will ever pray 


Mint, Ryas, 
Petitioner 


By Herwas L. Ewen, 
Attorney far Petitioner. 


Henway L, Exens, 

Doxatp L. Tomrsos, 

Henserr H. Navsons, 
One North LaSalle St., 
Chicago, Tlinois 


Davin S, Laxspe 
Davin V. Lanspe: 
Cairo, Tline 

oO} 


‘ounsel, 


Ya 


Cua 


a 


i) 


ee 


i 
; 
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IN THE 


SUPREME COURT OF THE UNITED STATES 
Ocrosen Term, A.D, 1941 


PHIL RYAN, 
Petitioner, 


vs. 


st, BY Tone Cross, 
TO. 


Respondents. 


BRIEF IN SUPPORT OF PETITION FOR 
WRIT OF CERTIORARI. 


IL 


THE OPINION OF THE UNITED STATES CIRCUIT COURT 
OF APPEALS FOR THE SEVENTH CIRCUIT. 


‘The final order of the United States Cireuit Court of 
Appeals for the Seventh C 


ireuit denying petitioner’s mo- 
tion for ug is dated J y 14, 1942 (R. 288). 
The opinion of the United States ¢ uit Court of Appeals, 
upon which the judgment of the United Stat Distrie 
Court for the Eastern District of Ilinois was aflirmed, 
ed November 11, 1941, and appears 
of the Record. The o 


a rele 


pages 282-987 
41, (2) 8 


ion is reported in 
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II. 


JURISDICTION OF THE UNITED STATES 
SUPREME COURT. 


Petitioner contends that this court has jurisdiction to 
sssue the Writ of Certiorari upon the following grounds: 


(1) The statute believed to sustain the jurisdiction of 
this court to issue the Writ of Certiorari is subsection (a) 
of Section 240 of the judicial code of the United States as 
amended (28 U. S. C. A. See. 347), which empowers the 
Supreme Court of the United States by certiorari to require 
that there be certified to it for review and determination, 
either before or after a judgment or decree by such lower 
court, with the same power and authority, and with like 
effect as if the cause had been brought there by unrestricted 
Writ of Error or Appeal. 


(2) The date of the decision and order to be reviewed is 
January 14, 1942 (R. 288) and the written opinion of the 
United States Circuit Court of Appeals for the Seventh 
Circuit is dated November 11, 1941 (R. 282-287). 


ITI. 


STATEMENT OF THE CASE. 


A statement of the case involved has been given under 
heading ‘‘I’’ in the Petition for a Writ of Certiorari and 
in the interest of brevity is not here repeated. 


IV. 


SPECIFICATION OF ERRORS. 


A. The United States Cireuit Court of Appeals erred in 
finding and holding that the suits herein brought under 


the Tlinois Dram Shop Statute (Ch. 43, See. 135, Illinois 
Revised Stats. 1939) are of a ¢ natnve within the mean- 
ing of tho Judicial Code of the United States (28U.8. C. A. 
See. 41) so as to confer jurisdiction upon the United States 
D et Court for the torn District of Tinois to enter- 
tain such suits. 


B. The court erred in finding and holding that as a 
matter of law Counts 1, TV, VIL and X and Counts TH, 
VI, IX and XII of the amended complaint stated eanses of 
ietion under the Hinois Dram Shop statute. 


C. The court erred in finding and holding that there was 
competent evidence adduced to support Counts 1, IV, VIL 
and X, and Counts I, VI, IN and XIL of the amended 
complaint. 


D. The court erred in affirming the judgment of the 
United Statos District Court aud in refusing to reverse 
said judgment with directions to dismiss the amended 
complaint or to reverse and remand the cause for a new 
trial. 
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BRIEF AND ARGUMENT. 


\ 


The United States Circuit Court of Appeals, 7th Circuit, 
erred in holding that the suits herein brought by the 
plaintiffs were of a civil nature within the meaning of 
the Judicial Code of the United States (28 U. 8. C. A. 


Sec. 41). 


(a) Section 135 of the Illinois Dram Shop Act in question is 
a highly penal statute. 


The statute which petitioner contends is highly penal and 
upon which the plaintiffs’ causes of action are premised 
provides: 

‘6135. Actions for damages caused by intoxication.) 
14. Every husband, wife, child, parent, guardian, em- 
ployer or other person, who shall be injured, in person 
or property, or means of support, by any intoxicated 
person, or in consequence of the intoxication, habitual 
or otherwise, of any person, shall have a right of action 
in his or her own name, severally or Jointly, against 
any person or persons, who shall, by selling or giving 
alcoholic liquor, have caused the intoxication, in whole 
or in part, of such person; and any person owning, 
renting, leasing or permitting the occupation of any 
building or premises, and having knowledge that alco- 
holic liquors are to be sold therein, or who having 
leased the same for other purposes, shall knowingly 
permit therein the sale of any alcoholic liquors that 
have caused, in whole or in part, the intoxication of 
any person, shall be lable, severally or jointly, with 


7 


the person or persons selling or 


ving aleoholic liquors 
aforesaid, for all damages sustained, and for exemplary 
damages; and a married woman shall have the same 
right to bring suit and to control the same and the 
amount recovered as a feme sole; and all damages re- 
covered by a minor under this Act shall be paid either 
to 


uch minor, or to his or her parent, guardian or 
next friend as the court shall direct; and (he wilawful 
sale, or giving away, of alcoholic liquor, shall work a 
forfeiture of all rights of the lessee or tenant, under 
any lease or contract of rent upon the premises where 
such wilawful sale or giving away shall take pla 
all suits for damages under this Act may be by any 
appropriate action in any of the courts of this State 
having competent jurisdiction.” (Ch, 48, See, 135, TIL. 
Rey, Stats, 1939.) (Italies onrs. 


and 


The title of the Aleoholic Liquor Control Act or Dram 
Shop Act reads: 


“An Act Relating to Alcoholic Liquors 


Therentter, in the very first section of the Aet it is pro- 
vided as follows: 

“ephis Act shall he liberally construed, to the end that 
the health, safety and welfare of the People of the 
State of Illinois shall be protected and temperance in 
the consumption of aleoholic liquors shall be fostered 
and promoted by sound and careful control and regula- 
tion of the 1 sale and distribution of aleo- 
holie liquors Mf, Ill. Rey. Stats. 1939.) 


The principal purpose and object of this Statute was to 
promote temperance in the cousnimption of alcoholic liquors, 
by fostering and promoting sound and careful control and 
reulation of the manufacture, sale and distribution thereof 
y form furnish means of in- 


and to punish those who 
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toxication by making them liable for a penalty in the form 
of damages which might arise through the acts of those 
persons whose ‘ntoxication was caused by such means. 
Ch. 43, Sections 94, 96, 97, 103, 108, 115, 118, 119, 120, 122, 
124, 125, 126, 127, 127(a), 129, 131, 182, 133, 134, 136, 137, 
138, 140, 141, 145, 146, 147, 151, 155, 156 (Il. Rev. Stats. 
1939); Hyba v. C. A. Horneman, Inc., 302 Ill. App. 148, 
147; Bardon v. Nudelman, 369 Ill. 214, 916; A. & P. Tea Co. 
v. Mayor of Danville, 367 Hl. 310, 315; Black on ‘‘ Intoxicat- 
ing Liquors’’ (1892) p. 333; Mead v. Stratton, 87 N. Y. 
493, 496. 

To illustrate: Section 96 sets forth the scope of the Act 
and designates those persons amenable thereto; See. 97 pro- 
vides for the creation of the Illinois Liquor Control Com- 
mission; Sec. 103 makes it a misdemeanor for any one sub- 
ject to the provisions of the Act to offer any gift or other 
gratuity to any commissioner or his employees; Sec. 108 
provides for the powers and duties of the Commission ; 
Sec. 115 provides for the different kinds of leenses that 
may be issued; Sec. 118 provides for the fees for the li- 
censes; Sec. 119 circumscribes the privilege granted by the 
licenses; Sec. 120 enumerates those persons who are in- 
eligible for a license; Sec. 122 makes it unlawful for any 
licensee to accept, receive or borrow money trom any manu- 
facturer or distributor of liquor and unlawful for any 
manufacturer or distributor to give or lend money to any 
licensee; Sec. 124 provides for the affixing of revenue 
stamps, labels and seals; Sec. 125 requires each manutac- 
turer or distributor to keep a record of all Hquor manu- 
facturer, sold or delivered in [llinois; See. 126 provides for 
revocation of the license of any manufacturer or distributor 
who sells or delivers liquor to unauthorized persons; See. 
127 provides that no license shall be issued for the sale of 
hquor within a designated distance of any church, school, 
hospital, ete.; See. 127(a) provides that no license shall 
be issued to any person whose principal business is selling’ 
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school supplies to minors; See 
of liquor on election di 


120 precludes retail sales 
Sec. 181 provents sales to minors, 
drunkards and mental inconpetent 
lawful for any li 


contribution te 


2 Sue. 182 males it wi- 
ble or pay or make any 
J party or candidate for public 
office and imposes a fine and imprisonment tor a violation 
thereof; See, 133 prevents a licensee from denying equal 
accommodations to all citizen ¢, 14 forbids the s 
or furnishing of liquor at retail to any person on eredit, 
eter; See, any judgment obtained by yirtne of 
See. 185 (the section in question here) a lien on the real es- 
tate in whieh the tavern is being operated and provides for 
foreclosure of such lien it unlawful for a 
retailer to fill or refill ano nze or sell, except 
in the original package; See. 188 voids agreements between 
manufacturer and retailer wherein the latter agrees not 
to sell the product of another manufacturer; See. 140 for- 
hids the possession of liquor in a motor vehicle except with 
the seal unbroken; Sec. 141 forbids obstructions in the 
\ lieensee whieh prevents a clear view into 
; Sec. 145 provides the req- 
tate license; See. 146 prov 


y polit 


ne 1 


premises of 
the premi 
uisites for application for 
for 
tion of the liconse, and forfeiture of the bond in the event 
any licensee shall be convicted of a riotation of any of the 


vs from the st 


provisions of the Acts Sow 151 provides for a complaint 
and hea : violations of the Aet; See. 1 
penalties and forfeiture of state and local licenses upon 
couvietion of a violation of the provisions of the Act; See, 
156 prevents the use of premises Wherein Hquor was sold 
for one year upon revocation of the license of licensee (See 
Ch. 43, II. Rey, Stats, 1989). 

Tn determining the seope and the trne intent 
f the statnto, the title of the Act as well as every other 
tion of the Act should and mnst be considered, for the 
real objoct and purpose of the Legislature is to be gathered 
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from an examination and comparison of the context of the 


whole Act. Cruse v. Aden, 127 Il. 231, 236-237. 


In Section 135 itself there is a provision for a forfeiture 
under certain circumstances. The second from the last 
clause in that section provides: 

‘¢And the unlawful sale, or giving away, of alcoholic 
liquor, shall work a forfeiture of all rights of the 
lessee or tenant, under any lease or contract of rent 
upon the premises where such unlawful sale or giving 
away shall take place ;’’ 

In other words, the petitioner at bar might be subject to 
the forfeiture provided inasmuch as he has already been 
convicted for an ‘‘unlawful sale * * * of alcoholic lquor.’’ 


In addition to the foregoing forfeiture specifically im- 
posed by Section 135, the defendant is also amenable to 
the provisions of Sections 147 and 155 as well as all other 
sections above enumerated. 


Section 147 provides: 


‘‘Tf a licensee shall be convicted of the violation of 
any of the provisions of this Act, or his license shall 
be revoked and no appeal is taken from said order of 
revocation or any appeal taken therefrom is decided 
adversely to the licensee, the said bond (if one is re- 
quired) shall thereupon be forfeited and in the ease 
of a state license the state commission shall institute 
suit upon such bond in its own name for the entire 
amount of said bond and costs. In any action brought 
on any such bond the state commission shall be repre- 
sented by the attorney general.’’ (Chapt. 43, Ill. Rev. 
Sta. 1939.) 


Section 155 provides: 


‘“Whenever any licensee shall have been convicted 
by any court of a wilful violation of any of the pro- 


ns of this Act, he 
ties for such offense, inenr 
local licens 


1, in addition to the penal- 
a forfeiture of his state and 
that have been paid there- 
for the local commission shall thereupon revoke his 
license or the State commission shall revoke hi 
as the case may be? (Chapt. 43, TL Re 


and all mono, 


In the case of Myha vy. 1. Horuveman, Ine. 302 Me 
App. 145, the Court said at page 147: 

“The evident object (of the statute) is to punish 
those who furnish means of intosieation by making 
them liable in damages caused thereby (Italies 
ours.) 


Tu Bardow ye Nudelman, 369 UW. 214, the Court said at 
page 216: 

“On the othed hand, the Liquor Control Act is pri- 
an exercise of the police power, Section 1, of 


orally constrned ‘to the end that the health, s 


and welfare of the People of the State of Tina’ 
be protected and temperance in the consumption of 
aleoholic liquor shall be fostered and promoted by 
sound and careful control and regulation of the man- 
facture, sale and distribution of atcohalic liquors’? 
(Italies ours.) 

See also: A. P. Tea Co, 

310 at 313. 


~ Mayor of Danville, 367 Wh. 


This rule of the Hlinois courts had previously been 
. Black in his hook on **Intosicating 
and in the case of Mead v. 


Stratton, 87 N.Y. 498, 49 


The United States Cirenit Court of Appeals in its opin- 
ion did not consider the principal object of the Statute im 
‘nilure to do so committed error. 


question and because of 


32 


The Court said: 

“The test is whether the action brought to recover 
under the cause of action given by the statute is essen- 
tially a suit to vindicate a private right as distin- 
ouished from punishment in a criminal action.’’ (R. 
984.) (Italics ours.) 


Section 135 is one section among many in the ‘* Alcoholic 
Liquor Control Act’’ and is enacted under the same title 
as all the other sections. If it is ruled that the Statute 
eives a right of action ‘‘to vindicate a private right”’ as 
was done by the Cireuit Court of Appeals, the Statute is 
repugnant to Article IV, Section 13 of the Illinois Consti- 
tution of 1870, for the reason that the statute as so con- 
strued has an independent subject which is incongruous, 
disconnected and without any natural relation to the ob- 
ject desired by the enactment of the whole Alcoholic Liquor 
Control Act. Cruse v. Aden, 127 Ill. 231, 235-237; Campe 
v. Cermak, 330 Ill. 463, 468; The People v. Horan, 293 Il. 
314, 318-319; The People v. Clark, 301 Ill. 428, 436. 


Article IV, Section 13 of the Illinois Constitution pro- 
vides among other thing's that: 


‘“No act hereafter passed shall embrace more than 
one subject, and that shall be expressed in the title. 
But if any subject shall be embraced in an Act which 
shall not be expressed in the title, such Act shall be 
void only as to so much thereof as shall not be so 
expressed.”’ 


In The People v. Clark, 301 Ill. 428 at page 436, the 
Court said: 


‘The purpose of the provision of the Constitution 
which prohibits the passage of an act embracing more 
than one subject and which requires that subject to be 
expressed in the title of the act is to prevent the in- 


a3 


tion in 


bill of mattors which bear no relation to 
the title, by means of which mombors of the Legisla- 
ture wonld be led to vote for a measure which they 
would not knowingly have approved, Without this 
restriction any number of 
be agerega 


zruons matters might 
ed in one bill and the title of the aet give 
no hint as to the provisions of the act that were to 
follow, This restriction not only protects the members 
of the Legislatur 
tects the public." 


from deception but it likewise pro- 


It is ineseapable (hat the action given to a plaintiff 
under Seetion 1 essentially a suit to vindicate a 
private right” Wut is a suit to recover a penalty against 
the defendant under a highly penal statute, If the matters 
contained in the statute are so limited and so construed 
they legitimately appertain to and are in some way eon- 
nected with the sale and distribution of alcoholic liquor 
and thereby become germane to the subject expressed in 
the title of the Act, whereas if a private remedy is given 
a plaintiff for damages sustained in consequence of the 
inte n of another, ded not connected 
directly or indirectly with the liquor trafic or with any 
sale of liquor and it cannot fairly be said such means 
are embraced or expressed in the title of the Aet. 

The private remedy given to the plaintiffs provided 
pal purpose and object 
of the statute may he effectuated or accomplished; the 
damages sustained and recovered are incidental and are 
but the measnrement of the amount of the penalty imposed 
upon the defendant for transgressions of the statute. 
Larned v. Tiernan, 110 MM. 17: Stewart v. Brady, 
800 TIL 425, 482; Raison v. Co A, RL R. Co., 215 TIL 47, 555 
Gadsilen y. Woodward, 1 Y. 242, 243, 8 N. B, 653. 


The method that the Legislature of Tinois adopted in 
monsuring the amount of the penalty to be imposed under 


monns are pro 


only the means by which the prin 
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the statute against a particular defendant is unimportant. 
The penalty corresponds with and 1s gauged by the 
damages sustained, both actual and exemplary. The pro- 
cedure adopted by allowing a penalty in the form of dam- 
ages, to be assessed by court and jury, is a convenient and 
equitable way arriving at the amount thereof. Such 
procedure is not new in Illinois. Larned v. Tiernan, 110 
Ill. 173, 178; The People v. Hartford Life Ins. Co., 252 Hl. 
398, 406; Stewart v. Brady, 300 Il. 425, 428. 


Under Illinois law there can be no objection to the view 


above expressed. 


In Larned v. Tiernan, 300 Ill. 426, the plaintiff brought 
an action on the ease, which action is purely civil in form, 
to recover treble damages, a penalty, under a oambling 
statute. The defendant therein contended that the statute 
under which the action was brought was void as being an- 
tagonistic to Article IV, Section 18 of the Illinois Consti- 
tution. The Court said at page 178: 


‘“‘Now, in the bearing upon the question, here, of 
making a different subject, which must be expressed 
in the title of the act, we may see the unimportance 
of the distinction insisted on, of criminal and civil pro- 
ceeding, and of the giving of a civil remedy to the per- 
son injured, in an act relating to crimes and their 
punishment. Upon this question, as we have seen it, it 
is the effect of the means provided which tells. It 1s 
not the technical designation. * * * In this respect of 
operative effect it matters not where the recovery 
of that which has been won goes,—whether into the 
State treasury, county treasury, school fund, into the 
hands of a common informer, or to the person losing; 
nor by what mode the recovery is had,—whether by a 
criminal or civil procedure; nor what the name given 
to the adopted means,—whether fine, penalty, for- 
feiture or damages. * * * In that regard the only 


thing essential is, what is the provi 


Cao jon in its effect, 
as being in aid of the purpose of the act.’ (Ttalies 
ours.) 


The penal chara 


v of this statute is further shown by 
an analysis of the action at bar. ‘The petitioner Phil Ryan 
committed no wrong at all a 
(George) Cross or 


sinst the decedent Pred 
inst the litter’s dependents who are 
plaintiffs in this suit, Tf any wrong was done to the de- 
ceased or his dependents it was the result of a wilfal and 
wanton assault by a third party, George Stont, out of the 
presence of and unknown to the petitioner. 


sion 


Ss of the statute thereby imposes a liability 
upon the petitioner for a wrong which was not his and is 
in consequence of doing a forbidden act. The act that was 
forbidden to the petitioner was 


ausing the intoxication 
of George Stout, but said intoxication did not in any way 
relieve the said George Stout of either criminal or civil re- 
sponsibility. ‘The action brought under the statute gives 
the plaintiff a remedy not otherwise allowed under the 
law of Illinois and is in that respect remedial, but the 
statute inflicts punishment on the defendant for a trans- 
gression Which he did not commit. € liability thus im- 
posed on the defendant under Tlinois law is in every sense 
apenalty. Klages v. Kohl, 127 Ml. App. 70, 73. 


Lot us consider the position of the owner of the building 
in which the tavern is being operated even though he is not 
a party defendant in this ease. Te is by the statute made 
equally liable with the tavern operator for all damages 
sustained by a plaintiff, including exemplary damages. 
Moreover, in most eases such owner has nothing to do with 
causing or bringing about the int ion of anyone or 
bringing abont injury whatsoever to anybody. All he 
does is rent his property to be used in conducting the liquor 
business. In addition to being required to respond in per- 
sonam as a defendant in the suit with the tavern operator, 
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the owner’s property in which the liquor 1s sold, is subject 
to foreclosure to satisfy any judgment obtained, in that 
under Section 156, Ch. 48, Ill. Rev. Stats. 1939, a hen auto- 
matically attaches against the property as soon as judg- 
ment is recovered. This len attaches even though judg- 
ment was obtained against the tavern operator by default 
and without the knowledge of the owner of the property. 
Garrity v. Eiger, 272 Ul. 127, 133. 


In addition to the liability thus imposed upon the owner 
his premises may not be used after revocation of the license 
of the tavern operator for a period of one year thereafter 
for the conduct of the business of manufacturing, distrib- 
uting or selling alcoholic liquor (Ch. 43, Sec. 156, Ill. Rev. 
Stats. 1939). 


There is a further reason why Section 135 does not grant 
‘<a suit to vindicate a private right.’’ The constitution- 
ality of Section 135 has been upheld as a valid exercise of 
the state police power. O’Connor v. Rathje, 368 Ll. 83, 86; 
Garrity v. Eiger, 272 Ill. 127, 134; Bardon v. Nudelman, 
369 Ill. 214, 216; A. é& P. Tea Co. v. Mayor of Danville, 367 
Ill. 310, 312-315. But a valid exercise of the police power 
must have for its object the prevention of some offense 
of manifest evil or the preservation of the public health, 
safety, morals or general welfare. A. & P. Tea Co. v. 
Mayor of Danville, 367 Hl. 310, 316; Lawton v. Steele, 152 
U. 8S. 133, 136, 38 L. Ed. 385, 388; 12 C. J. 929. 


The creation, therefore, of a private remedy which is 
‘ossentially’”’ to ‘‘vindicate a private right’? has no justi- 
fication under the police power because such power con- 
siders only the public health, comfort, safety and welfare. 


The whole matter boils down to the proposition: If 
the opinion of the United States Circuit Court of Appeals 
is adopted and allowed to stand, Section 135 of the Alco- 
holic Liquor Control Act is by interpretation therein an 


unconstitutional statute as being repugnant to Article IV, 
Section 13 of the Minois Constitution. But if the Statute 
is interpreted to be penal in conformity with the letter and 
spirit of the Constitution and Ilinois decisions the Statute 
is constitutional. We submit that the coustitutionality of 
the statute must be maintained under those decisions hold- 
ing that where a statute is susceptible of two constructions, 
one of which will render it uncoustitutional and the other 
constitutional, that construction will be adopted which sus- 
tains the validity of the statute. Cruse vy. dden, 127 IL 
31, Hatia America Shipping Corp. ¥. N 
393 TIL, 427, 439; Winter v. Barrett, 352 Ul. 441, 458. 


The United States Circuit Conrt of Appeals said in its 
opinion: 
“We have found no case in Tlinois directly in point. 
Tn two eases where the court was considering the stat- 
ute of limitations as applied to the section in question 
and a similar section under a prior statute, the THinois 
Court of Appeals had held that the two-year statute of 
limitations applicable to actions for the recovery of a 
penalty did not apply. O'Leary v. Frishey, 17M. App. 
553; Desivon ¥. Peloza, 908 I. App. 583, 32 N. B. 
2d) 316. (R, 283-284.) 


A study of the O'Leary y. Prishey and Desiron v. Peloza 
s does not support this statement of the Cirenit Court 
of Appeals. Tn neither of those cases was the question as 
to whether the statutes was or was not penal raised or dis- 
cussed. In O'Leary y. Frishey the court decided, at page 
4 of the opinion, that the period of limitations on an 
action for loss of support wa ars, but a stndy of 
the opinion shows that that question was not before the 
court for decision. The first error raised in that ease by 
the appellant was the ruling of the trial court that the 
y poriod of limitation applied, but upon appeal the 


s five y 


five-y 
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appellant waived that question. The Illinois Appellate 


Court said in its opinion: 

“The first error assigned is the action of the court 
in sustaining the demurrer to the second plea. The 
two-years statute of limitation does not apply to the 
action brought by appellee, and there was no error in 
sustaining the demurrer. The learned counsel for 
appellants, although assigning this error, make no ref- 
erence to it in their brief.’’ (Italics ours.) (O'Leary 
vy. Frisbey, 17 Ill. App. 5538, 954.) 


The Illinois Appellate Court in the O’Leary case, therefore, 
was not aided in any way by briefs of the attorneys. The 
question consequently was not properly before the court 
and became, because of that fact, mere obitur dictum. 


In Desiron v. Peloza, 308 Ul. 582, the issue concerning 
the penal nature of the statute was not raised or discussed 
in the case. The precise issue that is raised by the defend- 
ant in the case at bar, therefore, was not decided. 


The Statute of Limitations referred to by the Circuit 
Court of Appeals limits actions to a period of 2 years on 
several subjects therein besides actions for a statutory 
penalty (Chap. 83, Sec. 15, Ill. Rev. Stats. 1939). The 
Illinois Appellate Courts, therefore, never intended to hold 
that Sec. 185 of the Dram Shop Act was not a penal stat- 
ute. Had arguments been made and the applicable cases 
eited the Ilhnois Appellate Courts referred to would have 
been compelled to hold the statute penal. 


The United States Cireuit Court of Appeals said further 
in its opinion: 

‘“We therefore hold that where the suit is brought in 
an individual plaintiff’s name and is exclusively under 
the control of the plaintiff, and the recovery inures 
to the exclusive benefit of the plaintiff, it is a suit of 


a civil nature. The case at 


bar is such a case.’’ 
(R. 285.) 


Under the Ilinois decisions this statomont in the court's 
opinion is inaccurate and erroneous, i 
statutes in Illinois are those by which punishments are im- 
posed for trar essions thereof and it matt 
what mode the recover 
or ci 


aistineh as penal 


not by 
is had,—whether by a evim 


i] procedure; nor the name given to the adopted 
means,—whether fine, penalt ure or damage 
does it matter that the suit brought is in an in 
plaintiff's name or that the suit is exclusively under the 
contro! of the plaintiff or that the 
exclusive henefit of the plaintift. Larned y. Tiernan, 110 
175; Raisor v. C. @ ALR. BR. Co., 215 UL. 47, 555 
‘arwell, 176 lL. 489, 496; Diversey ve Smith, 103 
IIL. 878, 390; Stewart v. Brady, 300 Ti. The Peo- 
ple v. Hartford Life Tw Vestal Co. 
y, Robertson, 277 Ul. 425; Dabney v. Manion, 155 Ul, App. 
238, Klages v. Koll, 127 Ml, App. 70, 73. 


inures to the 


Under Ilinois law the penal character of a particular 
statute cannot be determined until the purpose and object 
of the statute is first understood. If the purpose and object 
of the statute is to punish those who transgr the pro- 
ions thereof, then the statute is penal and the tests an- 
nounced by the Cirenit Court of Appeals in its opinion 
are unimportant. 


Tn the leading ¢ 
court said at page 


sof Diversey. Smith, 
0: 


3 TL 


8, the 


“A penal statute is oue which imposes a forfeiture 
or penalty for transgressing its pro 
doing a thing prohibited. TL is the effect, not the form, 
of the statute that is to be considered, and when 
object is clearly to inflict a pnnishment on a par 
for violating it—ir., doing what is prohibited, ov fuil- 


sions or for 
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ing to do what is commanded to be done,—it is penal 
in its character, and the circumstance that m pumsh- 
ing, remedy is likewise afforded to those having an 
interest in the observance of the statute, 1s ummpor- 


tant.’’ (Italics ours.) 


The Cireuit Court of Appeals said further in its opinion: 

‘Whether it is a suit of a civil nature is not to 

be determined by whether the statute is to be con- 

sidered as penal or remedial for the purpose of ap- 
plying the rule of strict construction.’’ (R. 284.) 


We are unable to understand why the Circuit Court of 
Appeals made this distinction. A penal statute such as 
here in question as it affects a defendant cannot be con- 
sidered penal for one purpose and non-penal for another 
purpose. Moreover, an action brought under the Illinois 
Dram Shop Statute to recover damages, although such 
action is civil in form, is none the less an action to recover 
a penalty under a highly penal statute. Hmory v. Addis, 
71 Ill. 273, 277; Hall v. Barnes, 82 Ill. 228, 229; Cruse v. 
Aden, 127 Ill. 231, 239. 


In Emory v. Addis, 71 Ill. 273, the court said at page 
VT 


“The statute is broad and sweeping in its provi- 
sions, but the wrongs it is mtended to prohibit can 
only be prevented by the rigid enforcement of highly 
penal laws. He who deliberately sells that which he 
knows will inflame the passions, deprive the party 
of the control of his judgment, and render him for 
the time being, incapable of exercising proper care for 
personal safety, or that of his property, must be pre- 
pared for the consequences that may follow. One risk 
acident to the traffic 1s, by the statute, he is made 
responsible for all the mjuries such persons may in- 
flict.’’ (Itahes ours.) 
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In Mlinois there is a further rule that “a penal law may 
also be remedial, and a statute may be remedial in one part 
and penal in anothe Bell v. Farwell, 176 Tl. 489, 496. 
The fact therefore that the plaintilts horein are given a 
remedy and a private right not otherwise provided except 
by the statnte, does not tike from the ute its penal 
character in its application upon the petitioner herein. 
Diversey ve Smith, 108 UL 878, 800, 400. 


(b) The Federal courts sitting in Illinois are bound to follow 
the State court decisions on substantive and constitutional law 
that declares the Iinois Dram Shop Act penal. 


‘The United States Cirenit Court of Appeals in its opin- 
ion Held that the suits at bar were suits of a‘ 
Within the meaning of Section 24 of the Judicial Code of 
the United States and were theret 
in the Federal court (U.S.C, 


re properly bronght 
Title 28, See. 41). 


ion 24 of the Judicial Code of the United States 
provides among other things: 

“The District courts 

tion as follow 


yall have original jurisdie- 


(1) Of all snits of a civil nature 
or in equity * * * where the matter in controversy 
oxcoods, exclusive of interests and costs, the sum or 
ue of $38,000,00, ES 


common law 


and 


(ce) Is between citizens of a state and foreign 
states, citizens or subject 


To support its opinion the Cirenit Court of Appeals cited 
the case of Huntington y. Aftrill, 46 U. 697-667-676, 
L. Ed, 1128 (R. 285). 


The Mlinois Supreme Court in Raisor 
Co. 25 TIL AT at page 35, spoeitienlly 
laid down in the Huntingtow w. 


& ACK. R. 


approved the princi 
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Attrill case and formulated its own tests and principles 
to determine whether the particular statute was penal or 
not. The principles laid down in the Raisor v. C. & A. 
R. R. Co. case were not new in the jurisprudence of Uh 
nois but had been adhered to long before that decision 
and remain the law of Illinois at the present time. Grine- 
staff v. New York Cent. R. R. Co., 253 Til. App. 589, 603. 


In the opinion of the United States Cireuit Court ot 
Appeals, therefore, there is squarely presented a conflict 
of law question between the Federal and Illinois State 
Court decisions and thereby raises the question: Js a 
Federal Court sitting in Illinois bound to follow the State 
Court decisions on substantive law with reference to the 
public policy of the State of Illinois to determine whether 
a statute is penal or not? 


Sinee the decision in this court of Hrie R. Co. v. Tomp- 
kins, 304 U. S. 64, 82 L. Ed. 1188, the policy has been to 
enlarge upon rather than to diminish from the edicts of 
law announced in that case so as to promote and foster 
uniformity of law between the State and Federal courts 
‘sitting side by side’’. Klaxon Co. v. Stentor Electric 
Mfg. Co., 313 U.S. 487, 498, 85 L. Td. 1477, 1480. Moreover, 
in diversity of citizenship cases the rules concerning con- 
flict of laws and public policy laws are governed by the 
State courts. Griffin v. McCoach, 315 U. 8. 498-507, 85 
L. Ed. 1481. 


In view of the above decisions of this Court it is clearly 
the duty of the Federal Courts sitting in Illinois to follow 
the State Court decisions to determine whether a particu- 
lar statute is penal or not and to disregard or reject the 
oveneral law on that subject found or decided outside of the 
State of [linois. 


If under Illinois law Section 135 of the Dram Shop Act 
is penal as to the obligations imposed upon the defendant, 
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has the Federal Court jurisdiction to hear and determine 
an action brought under that Statute even though such 
action is civil in form and governed by the vules of eivil 


procedure? 


The ease of Wisconsin v, Pelican Tus. Co., 127 U. 
209, 32 L, Ed. 239, 246, answors this question. ‘This Court 
held in that case that the Court's jurisdiction 
to controversies of a * 


limited 
ivil nature’® and that actions 
brought under the provisions of a penal statute were not 
of a einil nature’. The Court in the Wisconsin ¥. Pelican 
Tus, Co, case, 127 U.S. id at page 209: 

The real nature of the ease is not affected by the 
forms provided by the law of the State for the punish- 
mont of the offense, It is immaterial whether, by the 
law of Wisconsin, the prosceution must be by indie 
ment or by action; or whether, under that law, a judg- 
ment there obtained for the penalty might be en- 
forced by execution, by seire facia 
In whatever form the State pursues her right to pun- 
ish the offense against her sovereignty, every stop of 
the proceeding tends to one end, the compelling the 
offender to pay a pecuniary fine by way of punish- 
meut for the offense.” (Italies ours.) 


. or by a new 


In State of Lowa v. Chicago Burlington & Q. Ra. Co. 
87 FP. 497, 508, 3 L, R.A. 554, 559, the court in a decision 
rendered by Mr. Justice Brewer, analyzed and quoted from 
the Wisconsin y. Pelican Ins, Co, ease, and said: 


“Though this case is not precisely in point, yet the 
{under it, the principle whieh controlled 
the decision, is applicable here; and it must he ad- 
judged that in the opinion of the Supreme Court of 
the United States, the ultinate authority on questions 
of this kind, a action to enforee a penalty, whatever 
may be its form is owe of a eviminal nature, Xs such, 


4} 


be ; 
within the Removal Act, it is not a removable case. 


(Italics ours. ) 


In State of Indiana Vv. Alleghany Oil Co., 85 F. 870, the 
court said at page 873: 

‘‘And, if this were not so, still the suit must be 
held not to be within the jurisdiction of this court, 
because, although a civil action in form, it is in effect 
a suit to enforce a penal statute of the state. The 
contention that the action is civil, and not penal, wm 
its nature, because the statute of the state declares it 
to be a civil action, is untenable. If congress had 
‘ntended that the form of the action should determine 
the right of removal, apt language would have been 
used to indicate that purpose. The language employed 
is ‘suits of a civil nature.’ If the form, rather than 
the nature, of the action had been intended to deter- 
mine the right of removal, congress would undoubt- 
edly have used the words ‘suits civil m form,’ or 
perhaps the more general expression ‘civil suits,’ in- 
stead of using the language employed. In using the 
language ‘suits of a civil nature’ it discloses the w- 
tent that the court should look beyond the form to the 
nature or purposes of the swt. Looking at the nature 
of the present suit, it is apparent that its purpose is 
penal.’’ (Itales ours.) 


In the above Federal cases the actions were brought by 
the respective sovereign States but the principles of law 
laid down in those cases are applicable here since the 
Illinois Courts do not require the action to be brought by 
the State in order to make the action one to recover a 
penalty. Raisor v. C. d A. R. R. Co., 215 I. . Si —o 
v. Farwell, 176 Ill. 489, 496; Diversey v. Smith, 103 Ul. 318 
390; Stewart v. Brady, 300 Ill. 425, 482; oe Vv. tole 
Pret 173, 175 
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The Mlinois law is not divers 
holding that even though the action is civil in form that 
fact in itself dows not prevent the action trom being one 
to recover a penalty. Raisor v. C. dA, BR. R. Co. 215 TM. 
47, 55; The People ¥. Hartford Life Ins, Co., 252 Tl. 398, 
406: Robson v. Doyle, WN UL 566; Rodisoh vy. Koethe, V8 
Il. App. 2 Stewart v. Brady, 300 Ml. 425, 432. 
Tn the de ALR. OR. Co, 205 TH, 47, 
the eourt 


» far as private international law is concerned 
it matters not whether that punishment is inflicted 
through the instrmmentality of an ordinary prosecu- 
tion by the state's officors for a fine, or Hhrough the 
medium of a civil action by the party injured for 
penal damages. In substance it is an act of punish- 
mont. IL is guuitive in either ease.” (It ) 


of the Dram Shop Act, 


sours 


By the enactment of Section 135 
the Tlinois 1 ure ereated an important governmen- 
tal policy whieh it had a right to do under the police power 
of the State. The suits allowed under this Statute are for 
the purpose of onforeing this governmental policy which 
was to promote temperance in cousumption of aleoholie 
liquors by nd promoting sound and. careful 
control and ion of the manufactuve, sale and dis- 
tribution thereof and fo punish those who in any form 
Furnish means of intoxication by making them liable for a 
penalty in the form of damages which might arise through 
the acts of those persons whose intoxication was 
by such means, ‘This public policy of the State of Hlinois 
clearly stands ont as most important when it is onee wn 
aetually 
jury to the plaintiff entitled to bring 


ering 


caused 


dorstood that no defendant in a dram shop eas 
causes damage or 


the suit. 


Tn view of the foregoing nuthorities, we fear that the 
United States Cirenit Court of Appeals misapprehended 
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the Petitioner’s argument and that that Court erroneously 
cave undue support to the Federal authorities in the 
ae lie oa of the law of the State of Illinois in deciding that 
Section 135 of the Illinois Dram Shop Act was not a penal 
Statute. Furthermore, if the decision of the United States 
Cireuit Court of Appeals is affirmed, a non-resident who 
brings suit in Illinois under the Statute will derive greater 
benefits than resident litigants and thereby foster the vice 
of non-uniformity of law within the state that the case of 
Erie R. R. Co. v. Tompkins, 304 U.S. 64, 82 L. Ed. 1188, 
sought to destroy, inasmuch as in an action to recover a 
penalty in [hnois the plaintiff cannot take the deposition 
of the defendant. Robson v. Doyle, 191 Ill. 566, 570; in Illi- 
nois under the present practice in civil non-penal actions, 
the plaintiff might require the defendant to take the stand 
and testify (Ch. 110, Sec. 184; Ch. 37, Sec. 388, Ill. Rev. 
Stats. 1939) but is denied that right if the action is brought 
by the plaintiff to recover a penalty. Rodisch v. Koethe, 
178 Ill. App. 286, 288; in Illinois also a plaintiff ean verify 
his complaint in which event the defendant is also required 
to verify his answer (Ch. 110, Sec. 159, Ill. Rev. Stats. 
1939) ; but if the action brought is determined to be penal 
the defendant is excused from verifying (Art. IL. Sec. 10, 
Illinois Constitution of 1870) Robson v. Doyle, 191 Ill. 266, 
070; also under Illinois law penal actions do not survive. 
Diversey v. Smith, 103 Tll. 378, 385; and in the case of 
Glasco v. Fakes, 143 Ill. App. 378, 380, a dram shop case, the 
court held that upon the death of the plaintiff the action 
abated. 


The original statute from which Section 135 was taken 
was enacted in 1874 (see Historical Note Smith-Hurd 
Annotated Statutes, Ch. 43, See. 135) and since that time 
there has been no reported case where a Federal Court has — 


assumed jurisdiction on an action brought under that 
Statute. 


AT 
It, 


The United States Circuit Court of Appeals, Seventh Cir- 
cuit, erred in sustaining the sufficiency of Counts I, IV, 
VII and X, and Counts III, VI, IX and XII of the 
amended complaint and erred in holding that one good 
count would validate a general verdict. 


In the United States Cirenit Court of Appeals Peti- 
tioner raised two errors under this point: (a) That the 
counts did not state a cause of action under the Statute 
(Ch. 48, § Tl. Rey. $ )). and (b) That 
there was no evidence to support these cour It is 
that an allegation misupported by proof is just 
tionable as an allegation that does not state a 
jon of law. 


L 


aus. 


Tn Counts 1,1 
plaintiffs allowe, 
or his 


VIL and X of the Amended Complaint the 
none other things, that the defendant 
went sold ov save aleoho! nors to Pred (George) 
the husband and father of the plaintiffs, and that the 
ion of the said Cross; that the 
said Cross used abusive language aud assaulted George 
Stout; that because of the intowication of Cross he was 


amable to defend himself and avoid injury: that Stout 
Ite ¢ 
tion and 
the plaintif 


‘oss in 


nisequence of the latte 
sed the death of the 
wor 


intoxi 
idl Cross, wherenpon 
injured in their means of support, 


It is observed that in these counts Goorge Stout, the 
snot alleged to have been intoxicated when he 
nd caused the death of Cross (R. 13, 16, 18, 19). 


assailant 
assaulted 


At the trial the plaintiffs produced but two witnesses 
that purported to know anything about the fight or alte 
nit and the subsequent inj 
and death of Cross. ‘These witnesses were James Taylor 


and Wesley Forester. Taylor tes ied that he saw Stout 


cation between Cross and $ 
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and Cross on the north side of the tavern at about 12:00 
midnight; that at that time Cross was on the ground and 
Stont was on top, hitting Cross in the face; that one 
Welden, Forester and the witness pulled Stout off Cross 
and that thereafter Stout ran and jumped in the face of 
Cross (R. 79-80). Forester testified to substantially the 
same thing except that when he saw the fight Cross was 
on the ground unconscious (R. 183). Neither one of these 
witnesses heard any argument between Cross and Stout. 
No one heard Cross use any abusive language toward 
Stout. No one saw Cross assault Stout. There was no 
proof from any source that Cross would have been more 
able to defend himself had he been in any other condition 
than he was. It can be seen, therefore, that the allega- 
tions of these counts were unsupported by any evidence 
in the record. 


The sale of liquor to and the subsequent intoxication 
of the particular person does not make out a case under 
the statute without proof that the intoxication was the 
proximate cause of the injury. Shugart v. Egan, 83 I. 
56, 57-09; Stecher v. The People, 217 Ill. 348, 349; Sauter 
v. Anderson, 112 Ill. App. 580, 581-584; McMahon v. 
Sankey, 133 Ill. 636, 640; Hart v. Duddelson, 20 Ill. App. 
618, 620. And there is no allegation in these counts that 
charge Stout with intoxication or that charge that the 
intoxication of Stout was the proximate cause of the 
injury. Furthermore, there was no proof adduced at the 
trial to support the allegation in said counts that Cross 
used abusive language or conduct toward Stout or that 
Cross, because of any supposed intoxication, was unable 
to defend himself and avoid injury. Consequently the 
motion of the defendant at the conclusion of all the evi- 
dence to withdraw these counts from the consideration of 
the Jury was improperly overruled (R. 159). 


In Counts IIT, VI, IX and XII of the amended Complaint 
the plaintiffs allege, among other things, that the defendant 
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on the day in quostion, sold or # 
to Cros: 
heeame 


vo intoxieating liquors 
and Stout and that both these men thereafter 
mtosxicated, after which Cross and Stout engaged 
ina drunken brawl in whieh Stout struck, beat and kicked 
Cross causing injuries from which the latter died. 


As has heen seen from the fore 
the inte 


ng Illinois authori- 
ss is unimportant. It 


ion, if any, of € 
is the intoxication of Stout that we are eoncerned with in 
this case and it is his intoxication alone that must be the 
prosimate cause of the death and injury of Cross. More- 
over, there i 


no evidence that Cross and Stout engaged 
in a drunken brawl As was heretofore pointed ont there 
were but two witnesses, Taylor and Forester, who saw 
Stont committing the injury to Cr 
denee of any brawl or fight whatsoev 
and Stout. When T: 
was lyi 


There was no e 


y between Cross 
lor and Forester saw Cross, he 
on the ground in an unconscious condition while 
Stout was heating him. The provocation or motive for 
the assault and inju absent. ‘These counts 
had no place in the complaint and only tended to compli- 
cate the issues and confuse the jury. 


to Cross is 


Under the law of Hlinois, an inj 
drunken person due to an assault 
is not intoxicated is the 


ary to and death of a 
ya third person who 
intervening act of such third per- 
son and creates no liability upon a defendant under the 
Dram Shop Statute here in question. Shugart v. Egan, 
88 Il, 56, 583 Lucken, et al. v. The People, 3M. App. 375, 

5; Schmidt v, Mitohell, 84 Ul, 195; Tetener v. Naughton, 
3154; Campion v. Chicago Landscape 
5, 2305 Font, of al. v. Toledo, Peoria & 


Before the Petitioner answered the amended complaint 
he filed a motion to dismiss which among other things 
stated that Counts T, IV, VH and X and Counts TI, VI, 1X 
and XII did not state a cause of action under the statute 
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(R. 22). This motion was denied (R. 25) and the Petitioner 
answered. At the conclusion of the plaintiffs’ evidence 
the Petitioner moved the Court to withdraw from the 
consideration of the jury Counts I, IV, VII and X and 
Counts III, VI, LX and XII and to direct the jury to find the 
Petitioner not guilty on those counts for the reason that 
there was no evidence in the record to support those 
counts and that said counts did not state a cause of action 
under the statute (R. 159). Petitioner’s motion was over- 
ruled (R. 160). Again, at the conclusion of all the evi- 
dence and after both sides had rested, the Petitioner 
renewed the motion that had been made at the conclusion 
of the plaintiffs’ evidence for the same reasons that had 
theretofore been assigned. The Court reserved his ruling 
on this motion and allowed the case to go to the jury on 
all of the counts (R. 213). Later, in Petitioner’s motion 
for judgment notwithstanding the verdict and for a new 
trial, Petitioner again raised the insufficiency of these 
counts (R. 261) and again the Petitioner’s contentions 
were by the Court overruled (R. 263). 


In the opinion of the United States Circuit Court of 
Appeals in referring to Counts I, IV, VII and X, the Court 
sald: 

‘““The allegations of these counts as we have above 
outlined them, come clearly within the provisions of 
the statute and allege the causal connection between 
the sale of the liquor and the intoxication and the 
injury and the death. Haw v. 1933 Grill, Inc., 297 IIl. 
reppe ore ae IN. 1. 2d) 70" CR. 286). 


We respectfully submit that the Circuit Court of Ap- 
peals has misconstrued the meaning of the opinion in 
Haw v. 1933 Grill, Inc., and has overlooked the opinion of 
the Supreme Court of Illinois in Shugart v. Egan, 83 Iil. 
06. The latter decision is, in our opinion, indistinguish- 


able from the case at and holds that in an action for 
loss of support the death of an intoxicated person by the 
act of another who was not intoxicated does not constitute 
a cause of action under the Hlinois Dram Shop Statute, 
whereas in Haw vy, 1939 Grill, luc., the Hlinois Appellate 
Court specifically set forth distinguishing facts that make 
that case untenable as an authority to support the 
at bar. In the Haw v. 1938 Grill, Ine, case, the defendant 
by its servant or agent had previous knowledge that the 
Lusband of the plaintiff? would get noisy and bor 
after becoming intowicated. Ti was this factual situation 
that caused the Elinois Appellate Court to hold that be- 
cause of the previ perience the defendant had had 
with the husband if might reasonably have anticipated and 
forescen the result of the actual assault that caused his 
injury. (Haw vy. 1933 Grill, Ine., 297 Ul. App. 37, 46). 


rows 


ns 


‘There was not present in the ease at bar any proof that 
the deceased hushand, Cross, became boisterous or noisy 
when he became intoxicated; no proof that the Petitioner 
had any previous knowledge that the decedent would con- 
duct himself in a noisy or boisterous manner when he 
became intoxicated ov that the decedent would do any- 
thing to cause or bring about injury to himself by inviting 
an assault or otherwis 


co 


The United States Cirenit Court of Appeal! 
opinion further said: 


in its 


‘eThe defendant next challenges under his motion 
for a new tri 
support the eauses of action stated in the complaint, 
We have held vach count good, and therefore if there 
is substantial evidence to sustain any one count in 
favor of each plaintif’. the general verdict must be 
upheld. (Italies ons.) (R. 286,) 


the sufficiency of the evidence to 
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We submit that this statement of the United States 
Circuit Court of Appeals is erroneous, as it has always 
been the law in this Court that where a complaint contains 
two or more separate counts or causes of action, one or 
more of which are substantially defective or insufficient, 
and a motion to strike the defective or insufficient count 
or counts is overruled, a general verdict based upon the 
entire complaint is erroneous. Wilmington Star Mining 
Co. v. Fulton, 205 U. S. 60, 77-78-79, 51 L. Kid. 708, 717; 
Gompers v. Buck Stove & R. Co., 221 U.S. 418, 439-440, 
55 L. Ed. 797, 805; Toledo Newspaper Co. v. U. S., 247 
U.S. 402, 421, 62 L. Ed. 1186, 1196. 


If the opinion of the United States Cireuit Court of 
Appeals on this question is sustained it would be vain and 
useless for any lhtigant to move to strike any count of a 
complaint at the conclusion of the evidence and an ad- 
verse ruling by the Trial Court could not be raised upon 
appeal. Such holding would encourage trial courts to 
submit all counts in a complaint to the jury for consider- 
ation in which event the true issues in many cases would 
be buried under a mass of irrelevant and immaterial evi- 
dence which would only tend to confuse and distract the 
jury. 

In the case at bar the evidence shows affirmatively that 
the intoxication, if any at all, that caused the injury to 
the decedent was the intoxication of Stout and none other. 
It is undisputed in the record that the decedent was killed 
by Stout. If Stout was intoxicated the jury had no right 
under the evidence to consider any other intoxication as 
the proximate cause of the death of Cross. The intoxica- 
tion, if any, of Cross was unimportant for the reason that 
under the Statute, intoxication without injury caused 
proximately therefrom gives no cause of action. Shugart 
v. Ngan, 83 Tl. 56-57-59; Sauter v. Anderson, 112 Tl. App. 
080, 584. If, on the other hand, Stout was not intoxicated 
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and Cross only was intoxicated then there was no liability 
on the defendant under the Statute because the death of 
Cross was caused by the indepe 
a third person who not intoxicated, Shugart v. Egan, 
83 Ill, 56, 57-59. Furthermore, if Stout was not intoxi 
cated the allegations of Counts II, V, VILL aud XT were sur- 
plusage and only tended to confuse and distraet the jury. 
We submit that such procedure was specifically held to be 
error by this Court in Wilmington Star Min 
Fulton, 205 U. 
this court clearly 


dent, intervening act of 


a COON. 
1 1. Kd. 708, 717, in which 
ded that one good count in favor 
of the plaintif? will not support or validate a general 
verdict. 


CONCLUSION, 


In view of the foregoing this Petitioner respectfully 
submits that the United States Cirenit Court of Appeals 
has by its construction of Section 135 of the Illinois Dram 
Shop Statute rendered said statute unconstitutional under 
the Constitution of Ilin that the interpretation of the 
statute given by the Cirenit Court of Appeals is in conflict 
with the applicable Tinois decisions and thereby contra- 
yenes an important public poliey of the State of Illinois; 
that the Cireuit Court of Appeals has sanctioned a de- 
partnre in pleading and practice that is prejudicial to the 
substantial rights of Petitioner and is in contliet with 
applicable decisions of this Court; that consequently this 
case is one calling for the exereise by this Court of its 
‘sand to sueh end a Writ of Certiorari 
should he granted and this Court should review the de- 
cision of the United States Cirenit Court of Appeals for 
the Seventh Circuit and finally reverse such decision with 


a 


supervisory por 


o4 


directions to dismiss the amended complaint for lack of 
jurisdiction of the District Court to entertain these suits 
or reverse and remand these suits for a new trial. 


Respectfully submitted, 


Herman L. EKERN, 
Attorney for Petitioner. 


Herman L. EKERN, 

DonaLp L. THOMPSON, 

Hersert H. Navsoks, 
One LaSalle Street, 
Chicago, Illinois. 


Davin S. LanspDEN, 
Davip V. LaNnspDEN, 
Cairo, [linois. 
Of Counsel. 
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Usiren Staves or America, Appellee, 


PETITION FOR REVIEW ON WRIT OF CERTIORARI 
OF THE DECISION OF THE CIRCUIT COURT OF 
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IN THE 


SUPREME COURT OF THE UNITED STATES 


Georcr M, Howey, Petitioner, 
vs. 


Usirep Srares or Amenica, Appellee. 


PETITION FOR REVIEW ON WRIT OF CERTIORARI 
OF THE DECISION OF THE CIRCUIT COURT OF 
APPEALS, SIXTH CIRCUIT 
AND SUPPORTING BRIEF 


George M. Holley, by his attor 
spectfully shows unto the Court as 


Paul B. Moody, re- 
follows: 


SHORT STATEMENT OF MATTER INVOLVED 


This e involves income tax levied on certain interest 
paid by the City of Detroit. 

The City of Detroit commenced an eminent domain pr 
ceeding to condemn land, ineluding petitioner’s land, for 
the widening of Woodward re (R. 14). The City, be- 
ing in financial difficulty, entered into contracts with peti- 
tioner and a major proportion of the other owners, provid- 
ing that when a condemnation award should be mad 
confirmed, the award need not be paid within oi 
t at 5% per annum as provided by law, but might 
be paid in ten equal annnal instalments with interest at 
414% per annum (R. 15-18) 


inter 
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The contract specifically provided any balance owing 
thereon should be tax exempt by the City, and that the 
contract should be construed to be a contract for the pur- 
chase of the land at the price awarded by the condemnation 
jury (R. 17). If the contracts had not been made, the City 
against its own desire, would because of its financial posi- 
Val have discontinued the condemnation proceedings 


(R. 15). 


The proceedings resulted in a taking of the land and an 
award of damages to petitioner, the same being duly con- 
firmed. Thereafter, pursuant to the contract, the City paid 
petitioner instalments of principal and interest at 41/, % 
during each of the years 1934, 1935 and 1936 (R. 19). 


The Commissioner of Internal Revenue assessed and 
collected from petitioner income taxes for the years 1934 
through 1936 on the theory that the interest paid by the 
City on the contract was taxable interest (R. 10-11). The 
Commissioner has never made any claim that petitioner 
realized a capital gain on the sale of his land to the City. 


Petitioner claimed the interest is exempt under Section 22 
(b) (4) of the Revenue Act of 1934 and 1936, which are 
identical with the present law, Internal Revenue Code Sec- 
tion 22 (b) (4), providing that interest upon the obliga- 
tions of a political subdivision of a state shall be exempt 
from income taxation. 


Petitioner’s claims for refund being denied he brought 
the present action for refund in the District Court for the 
Hastern District of Michigan, Southern Division. The 
facts were stipulated and adopted by the district judge as 
his findings of fact. The matter came up on appeal to the 
Cireuit Court of Appeals for the Sixth Circuit. 


On January 10, 1942, the Cireuit Court filed its opinion 
holding the interest was part of the condemnation award 


and as such taxable interest and entered judgtnont affirming 
dismissal of the ease (124 Fed. (2nd) 909). Petition for 
rehearing was filed January 28, 1942, and denied without 
opinion on February 12, 1942. 


BASIS OF JURISDICTION 
This Court ha tion Lo revi 
the Cirenit Court of Appeals ri don January 10, 1942, 
on writ of certiorari by virtue of Si 0 (a) of the 
Judicial Code of 1911, Chapter 231; 86 Stat. 1157, 
amended by Act of February 13, 1925, Chapter 
tion 1, 43 Stat. 938, 


view the judgment of 


THE QUESTIONS PRESENTED. 


The following questions are presented by the case, 


1. Is interest paid by a political subdivision of a state 
on instalment contracts for the purchase of land exempt 
from income tax under Seetion 22 (b) (4) of the Revenue 
‘Acts of 1934 and 1936, as interest paid on the obligation 
of a political subdivision of a state? 


‘The Cireuit Court of Appeals decided this question by 
ignoring the contract and holding the interest was paid as 
part of a condemnation award. 


interest paid on a condemnation award exempt 
from income tax under Seetion 22 (b) (4) of the Revenue 
Acts of 1934 and 1956? 


‘The Cireuit Court of Appeals held the interest was tax- 
able. 


3. If not exempt, i 
award taxable as interes 
be gaint? 


interest paid on a condemnation 
or only as capital gain, if there 
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The Circuit Court of Appeals held the interest was tax- 


able as interest. 


PEASONS RELIED ON FOR ALLOWANCE OF THE WRIT 


1. The decision of the Cireuit Court of Appeals, Sixth 
Circuit, in this case is in conflict with the decisions of other 
Cireuit Courts of Appeal on the same subject. 


A. In the instant case the Cireuit Court held (as we 
think, erroneously) that interest paid as provided in the 
contract was part of the just compensation provided by 
law for the taking of the property and as such part of the 
award itself. 


On this premise, the Court’s final decision that the interest 
was taxable as interest is in conflict with two decisions of 
the Circuit Court of Appeals, Second Circuit, which held 
interest on a condemnation award not taxable as interest 
but only taxable as a capital gain, if such gain occurred. 
The conflicting decisions are: 


Seaside Improvement Co. v. Commissioner, 105 
Fed. (2d) 990 (CCA 2d) ; 

Commissioner v. Appleby’s Estate, 125 Fed. 
(2d) 700 (CCA 2d). 


B. If the Cireuit Court had held correctly that the in- 
terest was paid on an instalment contract for the purchase 
of land by the City, then its final decision holding the in- 
terest taxable is in conflict with decisions of three different 
Cireuit Courts of Appeal which hold such interest exempt. 


Norfolk National Bank v. Commissioner, 66 Fed. 
(2d) 48 (CCA 4th); 


Kings County Development Co, v, Commissianer, 
$3 Ped. (2d) 33 (OCA 9th); 

Commissioner v. Meyer, W4 Ped. (24) 155 
(CCA 2d). 


2, The opinion of the 


Important questions of 


Circuit Court of Appeals decides 
ederal law whieh have not been but 
should be settled by the Supreme Court. 


your petitioner respectfully prays the Court 
‘ t of certiorari to review the Decision of the 
Cirenit Court of Appeals, Sixth Cir 

George M. Holley, Appellant, 
Appelle 5 


nit, in the case of 
United States of America, 


PAUL B. MOODY 
Attorney for Petitioner 
1424 Ford Building 
Detroit, Michigan. 


Srave or Micnican] 
County oF WAYNE fss. 


On this 3rd day of April, 194 
in and for said County, personally appeared Paul B, Moody 
to me known to be the person named in and who signed the 
foregoing petition, and made oath that he has read the 
same, knows the contents thereof, and that the same is true 
in substance and in fact. 


before me, a notary publie 


Canonys Beutamy 

Notary Publie, Oakland County, Mich. 
‘Acting in Wayne County, Michigan. 
My Conunission expires July 14, 1942. 


SUPPORTING BRIEF 


I. Interest paid by the City of Detroit on its instalment 
contract to purchase petitioner’s land was exempt under 
Section 22 (b) (4) of the Revenue Acts. 


A. The interest was paid on an instalment contract 
for the purchase of land. 


The parties to the contract expressly provided therein 
that the contract was to be construed as a contract for the 
purchase of land at the price awarded by the condemnation 
jury (R. 17, No. 6). 


The contract provided the award should be paid in ten 
equal annual instalments with interest at 41/,% instead of 
within one year from date of confirmation (R. 16) with 
interest at 5% per annum as required by law. Campau v. 
City of Detroit, 225 Mich. 519. 


The contract provided the City could take possession of 
petitioner’s land within 90 days after the award instead of 
waiting until the award was paid (R. 17). 


Finding of fact, number 17 (R. 19) is that the interest 
was paid by the City pursuant to and in discharge of its 
obligation under the contract (financing agreement). 


B. The contract was an exercise of the borrowing 
power by the City. 


The contract recites that the City desired to widen Wood- 
ward Avenue but that the financial condition of the City 
was not such as to warrant continuation of the proposed 
condemnation proceedings unless an extension of time for 


the payment of the awards could be obtained (R. 15). 


Findings of fact No. 10 and 11 (R. 14) are that the City 
Council's resolution that 


demmation proceedings be 
started was on the condition that the City could obtain 
credit for the cost of the 


owners. 


and from 75% of the property 


The findings of fact refer to the contracts as financing 
rugreemients (R15), 


‘The contract reeited that any balances owing on the eon- 
tract would be tax exempt by the City (R. 17). 


By the contracts the City obtained land in exchange for 


its promise to pay for the land in the future. 


C. The above facts bring the case at bar on all 
fours with the following eases: 


». Meyer (1989), 104 Ped. (2d) 


185 (COA 


(1938) 804 U 
Norfolk National Bank v. Commissioner, 66 Fed, 
(2d) 48 (CCA 4th). 


and the decision of the Cirenit Court of Appeals, Sixth 
Circuit, in the instant ease, is in direct eontradietion thereof. 


Il. The interest paid on a condemnation award should 
he hold to he exempted from income taxation by Seetion 
cb) 4). 


Under the facts of this case we think it elear that the in- 
rt of the condemnation 


forest in question Was paid not as p: 


8 


award, but pursuant to and in discharge of the obligation 


of the ‘‘financing agreements’’. 


The Circuit Court appears to have ignored the facts in 
holding that the interest paid was part of the legal obliga- 
‘son of the condemnation award. 


From that premise the Circuit Court reasoned that a 
condemnation award was not incurred in the exercise of the 
borrowing power and therefore this interest was not within 
the exemption of Section 22 (b) (4). 


Although some of the lower courts have followed similar 
reasoning, the Supreme Court has never held that the ex- 
emption of interest upon ‘obligations of a State, Territory, 
or any political subdivision thereot”’ contained in Section 
92 (b) (4) should be narrowed to mean only interest upon 
obligations incurred in the exercise of the borrowing power. 
The plain meaning of the statute excludes such a construe- 
tion. 


We submit that the question is of broad enough imnpor- 
tance that the Supreme Court should render its final word 
thereon. 


Ill. If not exempt under Section 22 (b) (4), interest re- 
ceived on a condemnation award is not taxable as interest, 
but only as capital gain, if any gain occurred. 


Under the facts of this case this interest was not paid as 
interest on a condemnation award but as interest on a con- 
tract for the purchase of land. 


The Cireuit Court held this interest was not interest 
under Section 22 (b) (4) because part of the condemnation 
award, and yet was interest taxable separately from the 
award (irrespective of any capital gain appearing). This 
question whether the interest on a condemnation award Is 


ble as interest or as part of eapital gain, if an: 
fairly presented by the holding of the Cireuit Court, This 
question was presented to the Circuit Court both in peti 
tioner’s brief and in the petition for rehearing, 


It would seem that even condemnation award ‘interest 
must be entitled to light somewhere, ther it is: (1) In- 
torest on an obligation of a political subdivision and exempt 
under Seetion 22 (b) (4); or (2) [tis part of the award and 
hot taxable separately from the rest of the award, but 
only as part of it, if there be capital gain. Tt can't be fish 
and fowl at the same time, 


‘The holding of the Cireuit Court that interest on a con- 
domnation award is taxable as interest is directly contrary 
to the de in the following ease: 


S 


aside Improvement Co. v. Conmiss 

(supra), 105 Fed. (2d) 990 (COA 24); 

Commissioner v. Appleby's Estate (supra), 
123 Ped. (24) 700 (CCA 24); 

Henry A. Kiesetbach v. Commissioner, 4 BTA 


jouer 


Bilith Henry Barbour v. Commissioner, 44 BTN 


1117. 
We thorefore respectfully submit that review by writ of 
cortiorari should be granted. 


Pavt B, Moopy 
Attorney for Petitioner 
1424 Ford Building 

Detroit, Michigan. 
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OPINION BELOW 


The opinion of the Cir 
CR. 28e- 


nit Court of Appeals 
wv) is reported in 124 FP, (2d) 909. 


JURISDICTION 


‘The judgment of the Cireuit Court of Appeals 
was entered on January 10, 1942 (R. 28a). A peti- 
tion for rehearing was denied February 12, 1942 
(R. 28h), Lhe petition for a writ of ertiorari 
was filed April 10, Jurisdiction of this 
Court is invoked wider section 240 (a) of the Judi- 
amended by the Aet of February 13, 


cial Code, @ 
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QUESTIONS PRESENTED 
E 


Whether interest received by petitioner from 
the City of Detroit on the unpaid balance of a 
condemnation award resulting from the taking of 
petitioner’s property by the City in eminent do- 
main proceedings, which award was payable in 
instalments pursuant to a contractual arrange- 
ment, should be excluded from gross Income un- 
der section 22 (b) (4) of the Revenue Acts of 1934 
and 1936 as interest on the obligation of a polti- 
cal subdivision of a state. 


EE 


Whether the contention that such interest 1s tax- 
able as capital gain only, raised for the first time 
in a petition for rehearing filed in the Circuit 
Court of Appeals, which dismissed the petition 
without opinion, 1s properly raised here and af- 
fords a basis for the granting of certiorari. 

STATUTE AND REGULATIONS INVOLVED 

The Revenue Act of 1934, ¢. 277, 48 Stat. 680 
provides in part: 

SEC. 22. GROSS INCOME. 

~ * * * * 

(b) Haclusions from Gross Income.—The 
following items shall not be excluded in 
gross income and shall be exempt from tax- 
ation under this title: * * * 

(4) Tax-Free Interest—Interest wpon 
(A) the obligations of a State, Territory, 
or any political subdivision thereof, or the 
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District of Columbia; or (1B) obligations 
corporation organized under Act of 
Congress, if such corporation is an instru- 
mentality of the United States: or (©) the 
Wf the United States or its pos 
Every person owning any of the 
obligations enumerated in clause (A), (B), 
1, in the veturn required by this 
title, submit a statement showing the num- 
ber and amount of such obligations. owned 
by him and the income received therefrom, 
in sueh form and with such information as 
the € mermay require. Tn the ease 
ations of the United States issued 
»ptember 1, 1917 (other than postal 
savings certificates of deposit) and in the 
ease of obligati ! a corporation organ- 
ized under Act of ¢ , the interest shall 
De exempt only if and to the e: 
in the respective Acts authori 
supplemented, and 
Inded from gross income only i 
xtont it is wholly exempt from. 
the taxes imposed by this title; * * * 


Seetion 22 (bh) (4) of the Revenue Act of 1936, 
¢, 690, 49 Stat. 1648, contains an identical provision, 


Treasury Regulations 86, promulgated under the 
Revenue Act of 1984, provide, in part: 


Arr. 22. (b) (4)-1. Interest upon State 
obligations —Ierest upon the oblivations 


of a State, 
division ther 
is exempt from the ineome t 


Territory, or any political sub- 
of, ov the District of Columbia 
Obligations 
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issued by or on behalf of the State or Terri- 
tory or a duly organized political subdivi- 
sion acting by constituted authorities 
empowered to issue such obligations, are 
the obligations of a State or Territory or a 
political subdivision thereof. Special tax 
bills issued for special benefits to property, 
if such tax bills are legally collectible only 
from owners of the property benefited, are 
not the obligations of a State, Territory, or 
political subdivision. The term “‘political 
subdivision,’’ within the meaning of the ex- 
emption, denotes any division of the State or 
Territory which is a municipal corporation, 
or to which has been delegated the right to 
exercise part of the sovereign power of the 
State or Territory. As thus defined, a polit- 
ical subdivision of a State or Territory 
may, for the purpose of exemption, include 
special assessment districts so created, such 
as road, water, sewer, gas, light, reclamation, 
drainage, irrigation, levee, school, harbor, 
port improvement, and similar districts and 
divisions of a State or Territory. 


Article 22 (b) (4)-1 of Regulations 94, promul- 
gated under the Revenue Act of 19386, contains an 
identical provision. 


STATEMENT 


The City of Detroit in 1927 determined to con- 
demn certain land, including property owned by 
petitioner, for a street-widening project, provided 
approximately 75% of the landowners to be af- 
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fected should sign financing agr 


nents with the 
City to make possible payment in in 
the condenmation ay 


alments of 
rds (R.14), Proceedings in 
eminent domain were thereupon instituted (R. 18), 
and after a sufficient number of property-owners 
had signed financing agreements the City anthor- 
ized prosecution of the suit to trial (R. 14-15). 
Petitioner had signed one of the agreements on. 
June 18, 1928 (R. 15). Tt provided that in the 
event of condenmation petitioner’s award should 
be payable in ten annual instalments instead of 
within one year from the time when the award 
should be confirmed (as provided by the city ehar- 


ter), with interest on the unpaid balance at 444% 
per annum from the date of confirmation (R, 16) ; 
the City might take poss 


sion of the land con- 
demned at any time after 90 days from confirma- 
tion, and to receive title contemporaneously 
with the first payment (R. 17). Article 7 of the 
agreement provided that it should be ¢ nstrned as 
se of the 
dL condemned at the pri a in the court pro- 
ines (R. 17), but that the City of Detroit 
could dismiss its suit altogether, in which event 
the contract would be without effect (R. 18). 

\e condenmation proceedings were completed 
on duly 21, 1932, and the street-widening epera- 
tion was begun in 1934 (R. 18). Under the agree- 
ment with petitioner the City made interest 


contr 


between the parties for purch 
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payments to him during the tax years as follows 


ee 
Fn te ae ee eae ae $1, 228. 15 
Tec Re ees Se ae eee eee oes eee 437. 72 
TO9G oi ne ope ee pee neem anne 726. 98 


The petitioner included these amounts In gross 
income (R. 10-11, 19), paying income tax thereon, 
and subsequently filed a claim for refund for each 
taxable year on the ground that the interest pay- 
ments were exempt from taxation under section 
22 (b) (4) of the Revenue Acts of 1934 and 1936 
as interest on an obligation of a political subdivi- 
sion of a state (R. 11-138). The refund claims were 
denied by the Commissioner of Internal Revenue 
(R. 18), and petitioner brought suit in the District 
Court to recover the taxes paid with respect to 
the receipt of interest on the condemnation award. 

The District Court filed findings of fact and an- 
nounced conclusions of law on May 21, 1940 (R. 
10-21). It held that the controverted payments 
did not fall within the scope of section 22 (b) (4), 
and on June 13, 1940, entered judgment dismiss- 
ing the complaint (R. 21). The Circuit Court of 
Appeals affirmed (R. 28a). <A petition for rehear- 
ing filed on January 28, 1942, was denied by the 
Circuit Court of Appeals on February 12, 1942 
CR. 28h). 


ARGUMENT 


1. Previous federal decisions are in accord that 
an award made in condemnation proceedings is not 
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an “obligation” of the condemning authority 
within the purview of section 22 (b) (4) of 
the Revenue Acts, and accordingly have held 
that intorest paid on such an award is not ex- 
empt from income tax. Uyited States Trust Co. 
of New York v. Anderson, 65 B. (2d) 575 (G, 
C, A. 2), certiorari denied, 290 U, 8. 683; Balti- 
more & Ohio R. BR. v. Commissioner, 78 BK. (2d) 
460 (C, ©. A. 4): Robinson vy. Commissioner 80 
F, (2d) 1018 (C, C, A. 2), certiorari denied, 298 
U.S, 663; Conyngham y. Commissioner, 81 B. (2d) 
1017 (C.€. ; Louis Schon, 80 B.'T. A. 1075; 
Mary Lincoln Isham, 26 B. T. A. 1040; Leo M. 
Klein, 26 B.'T. AL ed (C, OC. 
A. 2, October 4 33); Konsas City Southern Ry, 
16 B. ‘LL A. 665, affirmed, BK. ) 872 (C. 0. 
A. 8) (without diseussion of the point here in- 
volved), certiorari denied, 284 U.S, 676. 

The theory of these cases, embraced by the court 
below CR. 28), that the exemption contained 
in section 22 (b) (4) must be construed according 
to the legislative purpose of aiding governmental 
author 


appeal « 


sl 


s in the exercise of their borrowing fune- 
tion, received the sanction of this Court in Helver- 
ing ¥. Stockholms Enskilda Bay BU. 8. 84 
There the interest accompanying vefund of federal 
taxes wrongfully collected: was held not exempt 


ce 
(cited 


* See also Limerioan | 
(2d) 1 


with appr 


ose Corp. Vv. Commiasione 
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from income tax under a precursor of section 22 
(b) (4). The opinion stated: 
* * * JTtis clear from a consideration of 
the entire section and of the subject matter 
that the purpose of Congress, in thus 
excluding from gross income interest upon 
* * * obligations [of the United States ], 
was to aid the borrowing power of the 
federal government by making its inter- 
est-bearing bonds more attractive to in- 
vestors. * * * The scope of the word 
‘‘obhigations’’ as there employed must be 
narrowed accordingly, and not extended to 
include interest upon indebtedness not in- 
curred under the borrowing power, * * * 
[20a Ue. ated 
While the Court in the Stockholms Enskilda Bank 
case was considering the statute with respect to 
obligations of the United States, it is clear from 
the framing of the statute that the rationale of the 
decision is of equal application to cases involving 
obligations of other bodies politic.” Accordingly, 
petitioner’s assertion (Pet. 8) that ‘‘the Supreme 
Court has never held that the exemption of in- 
terest upon ‘obligations of a State, Territory, or 
any political subdivision thereof’ contained in See- 


> Cf. 293 U. S. at 87 (citing United States Trust Co. of 
New, York v, Anderson, supra); see H. Rep. No. (67, 65th 
Cong., 2d Sess., p. 9 (1939-1 Cum. Bull. (Part 2), pp. 86, 
92); 5. Rep. No. 617, 65th Cong., 3d Sess., p. 6 (1939-1 Cum. 
Bull. (Part 2), pp. 117, 121) ; H. Rep. No. 1037, 65th Cong., 
dd Sess., p. 48 (1939-1 Cum. Bull. (Part 2), pp. 130, 134). 


9 


tion 22 (bh) (4) should be narrowed to mean only 
interest upon obligations incurred in the exer 
of the borrowing power 


ise 


is without for 

Petitioner urges in addition (Pet. 6-7) that the 
interest which it received from the City 
the tax years was paid purs 


during 
ant to an instalment 
ation of which amounted to an 
of borrowing power by the mumicipal au- 


contract the negot 
exerci 
tho 
of a politic 


s therefore paid on an obligation 
al subdivision within even the restricted 
meaning of section 22 (b) (4), and that in this 


Commis: 
A.2 


sioner, § 


ioner v. Meyer, 104 F, (24) 155 (C. ©. 
: Kings County Development Co. ¥. Commis- 
(C. ©, A. 9), certiorari de- 
nied nd Norfolk National Bank of 
Cod. ¥. Commissioner, 66 F. (2d) 48 (C. CA. 4). 
cli of those cases concerned a wholly volmtary 


transaction under whieh a governmental authority 
nents with interest.’ Here, 
r that the City aequired 
petitioner's land iv iveitam. ‘The arrangement be- 


made instalment p 


on the other hand, it is ¢ 


White all three held that the respective contractual 
arrangements gave rise to an “obligation” within the stat- 
Uitory menning. attention in LWo wie focussed on questions 
uunvelated to this ease. 

Tn the Kings County Development Co. case the gov 
mental obligor hid issied no tangible evidences of indebted- 
Int the court held hat physical securities were not 


ne 


Cink to the existence of “obligation thin the meaning 
the statu 
The essontinl issue in the Varsolk National Bank case was 


obligation was that of a governmental authority 


whe 
or of a private corporation only. 5 
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tween the City and petitioner was entered into 
in contemplation of the usual proceedings in emi- 
nent domain and would be operative only in the 
event of their completion and the making of a judi- 
cial award of compensation; labelling the condi- 
tional financing agreement as a contract of sale was 
ineffective to change its real character in view of 
the right retained by the City to dismiss the con- 
demnation suit and abandon its project of 
acquisition entirely. When the condemnation pro- 
ceedings were completed and the award of com- 
pensation to petitioner confirmed, the obligation of 
the City was on the award, and interest was paid 
on that obligation; the financing agreement did 
not affect the character of the obligation, but 
merely specified a particular mode of discharge. 

Plainly, therefore, the situation in the present 
case 18 one of interest on a condemnation award, 
compelling the result that the interest is includible 
in gross income, under the rule of the cases cited at 
page 7, supra, and accordingly no conflict with the 
Meyer, Kings County, and Norfolk cases is pre- 
sented. Rather, the decision below is in complete 
agreement with decisions of the Court of Claims 
on identical facts in two tax refund cases. Wil- 
hams Land Co. v. United States, 90 C. Cls. 499; 
Posselius v. United States, 90 C. Cls. 519. 

2. Petitioner urges alternatively (Pet. 8-9) that 
if the interest paid him by the City of Detroit dur- 
ing the tax years was not exempt under section 
22 (b) (4) it should be taxed to him only as capital 
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gain and not as ordinary income; he asserts that 
the failure of the Civenit Court of Appeals to treat 
the interest as capital gain conflicts with the deci- 
sions of the Second Civeuit in Seaside Tnprove- 
ment Co, ¥. Conmissioner, 105 BF. (2d) 990, ce 
tiorari denied, 808 U.S. 618 (petition by taxpayer 
on othor issues), and Commissioner v, Appleby's 
Estate, 128 FB, (2d) 700." However, it 
that the decision below presents 
conflict with those ¢ 


mot 
Ny 
vs since the issue on whieh 
coutliet is alleged was not resolved by the court 
below. That issue wa 


be s 


not raised by petitioner 
until his petition for rehearing in the Cireuit 


Court of Appeals (see R. 28h et seq.)* and there 


+ Petitions 
441.7. 
The Be 
the Cireuit Court of 
ie. Seed CCHF 


as conflicting Henry A. Kieselbaoh, 
ith Honvy Barbour, A B.'T. A, LV. 
cvision in the Aiesetbach ease was reversed by 


dleral Tax Service [112], par. 9407. 
Petitioner in the petition for certiorari (Pet.1)) and in the 
potition for rehearing (page 1) states that the question was 
presented to the Cirenit Court of Appeals in his brief on the 
inorits in that court. An rief, how- 
over, shows that petitioner did not then contend that the 
interest received on the unpaid balance of the condemnation 
‘award was taxable only as enpital gain. ‘Instead, petitioner 
statod in the brief at page 
wily question in this ease is whether interest paid to 
appellant by the City of Detroit on a contract between appel- 
lant and the City of Detroit mpted from income tax 
by the provisi tion 22 (b) (4) of the Revenue Act 
applicable to the Yenrs in which the interest wns paid. 
Paragraph tof the petition for rehearing (page 2) nngwes 
the factual impeobubility. if not impossibility, that petitioner 
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is nothing to show that the court then passed 
on the question.’ It was, of course, discretionary 
with the court below whether to pass on the issue 
or not; its failure to do so in the e1reumstances was 
clearly not an abuse of discretion. ‘This is true 
particularly since the taxpayer’s claim for admin- 
istrative refund was based on a specific ground of 
exemption (see R. 11-13) and no attempt was ever 
made to amend the claim in order to assert the 
different ground that the interest payments in 
question, if income, should be treated only as capi- 
tal gain. It is at least doubtful that such an 
amendment could have been made in the present 
case after the original period of limitation for fil- 
ing a refund claim had expired.’ Cf. United States 


realized any capital gain. The record is devoid of evidence 
on this point, emphasizing the fact that the issue was raised 
for the first time in the appellate court. 

° The petition for rehearing was denied by the court below 
without opinion (R. 28h). 

"The petition for rehearing was filed on January 28, 1942 
(R. 28h). Petitioner filed his most recent return for the tax 
years here involved on March 15, 1937 (R. 10), and his most 
recent payment of tax with respect to the interest now in suit 
was made on June 15, 1988 (R. 11). Section 322 (b) (1) of 
the Internal Revenue Code provides: 

“Unless a claim for credit or refund is filed by the taxpayer 
within three years from the time the return was filed by the 
taxpayer or within two years from the time the tax was paid, 
no credit or refund shall be allowed or made after the expira- 
tion of whichever of such periods expires the later.” 
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v. Garbult Oil Co., 302 U. 8.528. Without proper 
claim for refund filed with the Commissioner of 
Internal Revenue, no shit for refund may be main- 
tained. Interne . 8772. 


1 Revenme Code, 


CONCLUSION 

The decision of the Cirenit Court of Appeals 
with respect to exemption is correct and presents 
no conflict. Further, 10 conflict is presented on 
the second question since it was not passed on by 
the court below and ha 


not heen properly raised 
in the present suit. Lt is therefore respectfully 
submitted that the petition should be denied. 


Cuares Fany, 
Solicitor General. 

Samvet O. Chan, Jr, 

Assistant Attorney General. 
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Lronanp C, Mp 
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Attorney. 
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© Determination of the issue whether the interest received 
by petitioner from the City of Detroit constituted 
agin rather than ordinary 
11) inqulity Wholly different from that approp 
tnine Whether the interest was exempt under 
(4) of the Revenue Acts 
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